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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Board of Commissioners of the District of 
Columbia acted arbitrarily or capriciously in affirming the order of 
the Police and Firemen's Retirement and Relief Board of the District 
of Columbia, ordering the retirement of a Metropolitan Police Officer 
under Title 4, Section 526 of the District of Columbia Code, "Retire- 
ment for Disability Not Incurred In Performance of Duty", when 


such action required a finding by the Commissioners that he had 


become disabled due to injury received or disease contracted other 


than in performance of duty, and there was no evidence upon which 
such a finding could have been made. 


2. Whether the United States District Court for the District 
of Columbia has jurisdiction to enjoin the action of the Board of 
Commissioners of the District of Columbia when it is determined 
that such action was taken without basis in fact or in law. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES AND REGULATIONS INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT: 


I. There Was No Evidence Upon Which the 
Retirement Board Could Make a Finding that 
Appellant Was Disabled Due to Injury Received 
Or Disease Contracted Other than in Performance 
Of Duty, and Therefore the Affirmance of the 
Order of the Retirement Board Ordering Appellant 
Retired Under Title 4-526 of the D. C. Code, 1951 
Edition, Supp. VII was arbitrary or Capricious 
And the Court Below Was in Error in Granting 
Summary Judgment in Favor of Appellees and in 
Denying Appellant's Cross-Motion for eae 
Judgment A 4 4 


All the Evidence Before the Retirement Board and 
The Appellees Required that Appellant be Retired 
Under Title 4-527, for Injury Received in 
Performance of Duty and the Court Below Should 
So Have Found and Ordered Appellees to Retire 
Appellant Under the Proper Section of the 
Retirement Act . . 2 . . . 


The Court Below Had Jurisdiction to Review the 
Action of eee in the Matter of eee 
Retirement hs 


CONCLUSION 
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APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 
Court for the District of Columbia granting appellees’ motion for sum- 


mary judgment and denying appellant's cross-motion for summary judg- 
ment entered on June 23, 1960 (J.A. 99); this appeal filed July 5, 1960 
(J.A. 100). 


2 


This Court has jurisdiction by virtue of 28 U.S.C. Sections 1291, 
1294 and 2106 to review the judgment of the Court below. 


The complaint filed in the Court below was for Mandatory Injunc- 
tion Directing Retirement of Police Officer for Disability Incurred While 
Performing Duty and Directing Reversal of the Order Retiring Police 
Officer for Disability Not Incurred in Performance of Duty (J.A. 2, 3, 4), 
alleging that the Commissioners of the District of Columbia acted arbi- 
trarily and capriciously in affirming the order of the Police and Fire- 
men's Retirement and Relief Board in ordering the retirement of appel- 
lant, a member of the Metropolitan Police Department of the District of 
Columbia for disability not incurred in the line of duty. Jurisdiction in 
the Court below is based on Title 11, Section 306 of the D.C. Code, 1951 
Edition. 


STATEMENT OF THE CASE 


This is an appeal from the order of United States District Court 
Judge Edward A. Tamm granting summary judgment in favor of appellees 
Robert E. McLaughlin, David B. Karrick and Alvin C. Welling, The Board 
of Commissioners of the District of Columbia, dismissing the complaint 
and denying appellant Kenneth B. Crawford's cross-motion for summary 
judgment (J.A. 99). 


Appellant Kenneth B. Crawford was appointed a member of the 
Metropolitan Police Department on September 16, 1948, serving continu- 
ously until June 2, 1959, at which time he was ordered by the Board of 


Police and Fire Surgeons (J.A. 23) to appear before the Police and Fire- 
men's Retirement and Relief Board of the District of Columbia (J.A. 22). 
He appeared before the Police and Firemen's Retirement and Relief 
Board, hereinafter called the Retirement Board, on June 4, 1959 (J.A. 21); 
a letter from Dr. J. Blaine Harrell, Board of Police and Fire Surgeons, 
was read to the Retirement Board (J.A. 22); appellant testified that he 
was injured while on duty on December 22, 1950 (J.A. 24) and an entry 
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on his personnel record card was read to the Retirement Board as 
follows, "December 22, 1950. Injury while on duty maintaining arrest 


of disorderly prisoner, tripped and fell to the pavement. Treated at 
Police and Fire Clinic for contusion to right hip December 23, 1950, 
Dr. J. B. Harrell." (J.A. 24). Appellant testified that he had not re- 
injured himself at any time since then (J.A. 24); that he had not had 
any injury at home or off duty (J.A. 25). As a result of this he aring 


the Retirement Board found appellant physically incapacited for further 
duty as a policeman by reason of disability not incurred in performance 
of duty as a policeman and ordered him retired under Title 4, Section 
526 of the D.C. Code, 1951 Edition, Supp. VII, to take effect June 30, 
1959 (J.A. 26). 


| 

Appellant retained counsel and requested a rehearing in the matter 
of his retirement, which rehearing was held on August 20, 1959 (J.A. 27). 
At the rehearing appellant testified that he had been given a physical 
examination upon entrance into the police service (J.A. 31) and a second 
physical examination at the end of the first year (J.A. 32); that prior to 
becoming a policeman he had never had any difficulty with his back 
(J.A. 32) and the official report of his injury received on duty on Decem- 
ber 22, 1950, was read into the record (J.A. 33). Appellant further testi- 
fied that in 1953, he went to the Police Clinic, saw Dr. Harrell jand was 
put off duty for nine days (J.A. 33, 34); that during the nine days a cyst 
was removed from his forehead but the primary reason for being off 
duty was his back. In October 1955, there was a physical impact in 
maintaining an arrest and he was put off duty with contusions to his 
chest (J.A. 34). Appellant had served in the merchant marine as a 
fireman and oiler before becoming a policeman and was able to shovel 


coal without difficulty to his back (J.A. 36). 


Appellant's wife testified that she had known appellant about a year 
before they were married in 1947 and that prior to 1950 she had never 
known him to have difficulty with his back (J.A. 36, 37) but that since 
1950 he has had difficulty with his back and that the condition has gotten 
worse (J.A. 37), 
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Dr. J. Blaine Harrell, member of the Board of Police and Fire 
Surgeons, testified that in his opinion with reasonable medical certainty 
that the disability for which appellant was being retired was incurred in 
the line of duty (J.A. 43, 44, 45). 


From 1954 until 1958, in addition to his police duty, and with the 
permission of the police department, appellant did odd jobs (J.A. 45) 
but had never strained or injured his back while doing part-time work, 
nor had he ever done any outside work while on light duty or on sick 
leave (J.A. 48, 49, 50). 


In 1957 appellant was granted six days excessive sick leave over 
the allotted amount and in 1958 he was granted 12 days over the allotted 


amount allowable by the police department under the regulation (J.A. 46). 


As the result of the rehearing the Retirement Board found appellant 


physically incapacited for further duty by reason of disability not incurred 


in line of duty and ordered appellant retired under Title 4, Section 526 of 
the D. C. Code, 1951 Edition, Supp. VII, as of August 31, 1959 (J.A. 50). 


Appellant appealed from the decision of the Retirement Board to 
appellees, and the appeal was heard on September 17, 1959. At said 
hearing it was brought to the attention of appellees that the Board of 
Police and Fire Surgeons had found appellant physically disabled for 
performance of further duty (J.A. 52, 60). It was developed that the 
Retirement Board had found that appellant's disability was not clearly 
the result of performance of duty (J.A. 52) and that the Retirement Board 
found that there was not substantial evidence to support a finding of dis- 
ability resulting from the performance of duty (J.A. 53). Appellant 
argued that there was no evidence of injury received or disease con- 
tracted while off duty (J.A. 54) and that there was evidence that on 
December 22, 1950, appellant did receive injury while on duty (J.A. 53, 
55, 56, 57, 58); that appellant's medical record kept by the Police Depart- 
ment and the Board of Police and Fire Surgeons showed continuous treat- 
ment between 1953 and 1959 for low back strain (J.A. 60). It was pointed 
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out to appellees that the opinion of Dr. Harrell, was that the chronic 
lumbosacral strain for which appellant was being retired was that it 

was the result of line of duty, with reasonable medical certainty (J.A. 

60, 61, 62). It was pointed out to appellees that there was no|evidence 

at all to support a finding by the Retirement Board that appellant had 
incurred his disability not in performance of duty (J.A. 67) and that since 
there was no evidence to support said finding that they had made an ar- 
bitrary decision (J.A. 70). As the result of said appeal, on February 1, 
1960, appellees affirmed the order of the Retirement Board (J.A. 72) 
ordering appellant retired for disability not incurred in line of duty 

(J.A. 72). 


On February 13, 1960, appellant brought this suit in the United 
States District Court for the District of Columbia praying that the Court 
direct appellees to reverse their order retiring appellant for disability 


not incurred in line of duty, direct appellees to order appellant retired 
for disability incurred in performance of duty and to pay to appellant 

the sum of $133.33 per month from September 1, 1959, to and including 
the date that appellant's retirement is increased to 66 and 2/3 percent 
as required by Title 4, Section 527 of the D. C. Code (J.A. 2-4). 


Appellees filed a motion to dismiss the complaint on March 14, 
1960 (J.A. 5) and appellant filed an opposition to said motion on March 
17, 1960 (J.A. 9). The motion to dismiss was heard by the Court and 
denied on April 8, 1960 (J.A. 12). Appellees filed their answer to the 
complaint on April 18, 1960 (J.A. 13, 14) and a motion for summary 
judgment on May 26, 1960 (J.A. 15). Appellant filed his opposition to 
appellees'motion for summary judgment and a cross-motion for sum- 
mary judgment in his favor on May 31, 1960 (J.A. 73). Said motion and 
cross-motion for summary judgment were heard by the Court, and on 
June 23, 1960, an order entered granting appellees motion for summary 
judgment and dismissing the complaint (J.A. 99). Notice of appeal was 
filed July 5, 1960 (J.A. 100). 


STATUTES, REGULATIONS INVOLVED 


Title 4, Section 526, D.C. Code, 1951 Edition, Supp. VII provides 
Retirement for disability not incurred in performance of duty. 


Whenever any member coming under sections 4-521 
to 4-535 completes five years of police or fire service 
and is found by the Commissioners to have become dis- 
abled due to injury received or disease contracted other 
than in the performance of duty, which disability precludes 
further service with his department, such member shall 
be retired on an annuity computed at the rate of 2 per cent- 
um of his basic salary at the time of his retirement for 
each year or portion thereof of his service: Provided, That 
such annuity shall not exceed 70 per centum of his basic 
salary at time of retirement: Provided further, That the 
annuity of a member retiring under this section shall be 
at least 40 per centum of his basic salary at the time of 
retirement. (Aug. 21, 1957, 71 Stat. 394, Pub. L. 85-157, 
Sec. 3 (12f).) 


Title 4, Section 527, D.C. Code, 1951 Edition, Supp. VII provides: 
Retirement for disability incurred while performing duty. 


(g) Whenever any member is injured or contracts a 
disease in the performance of duty or such injury or di- 
sease is aggravated by such duty at any time after appoint- 
ment and such injury or disease or aggravation permanently 
disables him for the performance of duty, he shall upon re- 
tirement for such disability, receive an annuity computed 
at the rate of 2 per centum of his basic salary at the time 
of retirement for each year or portion thereof of his serv- 
ice: Provided, That such annuity shall not exceed 70 per 
centum of his basic salary at the time of retirement, nor 
shall it be less than 66 2/3 per centum of his basic salary 
at the time of retirement. (Aug. 21, 1957, 71 Stat, 394, 
Pub. L. 85-157, Sec. 3 (12g).) 


Title 4, Section 525, D.C. Code, 1951 Edition, Supp. VII provides: 
Medical and hospital service-Payment of by District on'certificate of 
commissioners. 
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Whenever any member shall become temporarily dis- 
abled by injury received or disease contracted in the per; 
formance of duty, to such an extent as to require medical 
or surgical services, other than such as can be rendered) 
by the Commissioners, or to require hospital treatment, 
the expense of such medical or surgical services, or hos- 
pital treatment, shall be paid by the District of Columbia; 
but no such expense shall be paid except upon a certificate 
of the Commissioners setting forth the necessity for sucl 
services or treatment and the nature of the injury or di- 
sease which rendered the same necessary. (Aug. 21, 1957, 
71 Stat. 394, 85-157, Sec. 3 (12e).) 


Section 9 of Chapter XXXVIII of the Police Manual containing the 
rules and regulations for the government of the Police Department, pro- 
mulgated by the Commissioners under the authority of Section 1 of the 


Act of February 28, 1901, 31 Stat. 819, as amended by the Act jof June 
8, 1906, 34 Stat. 221, D. C. Code (1929) Tit. 20, Section 472 provides: 


The board of surgeons, acting as such board, or mem- 
bers thereof in their individual capacity as such members, 
shall determine and shall be the only judges as to what 
amount of sick leave, if any, shall be granted any member 
of the force: Provided however, That in no case will sick 
leave be allowed any member of the force in excess of 30 
days in any one calendar year, except when the same is jin 
direct consequence of injury received (or disease contracted) 
in the actual performance of duty, * * * ard then only = 
the surgeon or surgeons have stated the cause of such ab- 
sence, certified to its legality, recommended its allowance, 
and the same has been approved by the commissioners. 
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Title 4, Section 510 of the D.C. Code, 1951 Edition provides: 


Retirement and Relief Board — Duties — Hearings — 
Report of findings to commissioners — Approval, disap- 
proval, or modification by commissioners. 

There is created in and for the District of Columbia 
a board to be known as the Police and Firemen's Retiring 
and Relief Board * * * . The said board shall consider all 
cases for the retirement and relief of members of the police 
department and the fire department rendered ey or 
expedient under the provisions of Sections 4-501, 4-503, 
4-506 to 4-510, 4-512 to 4-514, * * *. In every case of 
retirement of a member of either of said departments the 
Board of Police and Fire Surgeons shall certify, in writing, 
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to the said retiring and relief board the physical condi- 
tion of the member for whom retirement and relief is 
sought. * * *, and the proceedings of the board shall 
be reduced to writing and shall show the date of appoint- 
ment of such member, his age, his record in the service, 
and any other information that may be pertinent to the 
matter of his,retirement and relief. * * * The said 
retiring and relief board shall in each case considered 
by it for retirement and relief submit to the commis- 
sioners of the District of Columbia a report of their 
findings, and the said commissioners shall have power 
to approve, disapprove, or modify such findings or to 
remand any case for further proceedings as they may 
deem necessary. (Sept. 1, 1916, 39 Stat. 719, ch. 433, 
Sec. 12.) 


STATEMENT OF POINTS 


It was error for the District Court to grant summary judgment 
for appellees and deny appellant's cross-motion for summary judgment. 


1. Appellant had presented evidence of injury received in actual 
performance of duty, supported by competent medical evidence, which 
required a finding by appellees that he be retired under Title 4, Section 
527 of the D.C. Code, 1951 Edition, Supp. VII. There was no evidence at 
all to support the finding that appellees affirmed in affirming the order 
of the Retirement Board that appellant had become disabled due to injury 
received or disease contracted other than in the line of duty. From the 
evidence upon which the decision was made the District Court should 
have found that the decision of appellees was arbitrary or capricious 
and should have granted appellant's cross-motion for summary judgment. 


2. All the actions of appellees prior to the order retiring appellant 
under Title 4-526, including the granting of excessive sick leave, pay- 
ment for medical services and certification that appellant's injury had 
been incurred in performance of duty required a finding by the Court 


that appellees acted arbitrarily or capriciously in ordering appellant 
retired under Title 4-526. 
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3. The Court below should have found as a matter of law that the 
Retirement Board had applied an improper standard in making their de- 
termination that appellant be retired for disability not incurred/in per- 
formance of duty, and that therefore appellees acted arbitrarily or caprie 


ciously in affirming said deter mination. 


4. The Court below had jurisdiction to enjoin the action of appel- 
lees and to direct them to retire appellant pursuant to the provisions of 
Title 4, Section 527 of the D.C. Code, 1951 Edition, Supp. VI; 


SUMMARY OF ARGUMENT 


A finding not supported by the evidence must be set aside. The 
finding of the Police and Firemen's Retirement and Relief Board that ap- 
pellant was disabled due to injury or disease contracted other than in the 
performance of duty is not supported by any evidence. Appellees, in 
reviewing the decision of the Police and Firemen's Retirement and Relief 


Board, acted either arbitrarily or capriciously in failing to reverse such 
an erroneous finding and therefore appellees affirmance should have been 


enjoined by the Court below. 


The evidence presented to the Court below consisting of the tran- 
scripts of the two hearings before the Police and Firemen's Retirement 
and Relief Board, the transcript of the appeal to appellees and the ex- 
hibits attached to appellant's cross-motion for summary judgment revealed 
that appellant had been injured in the line of duty; that he had never been 
injured while not on duty; that it was the opinion of the surgeon member 
of the Board of Police and Fire Surgeons of the District of Columbia, Dr 
J. B. Harrell, given with reasonable medical certainty, that appellant's 
disability for which retirement had been recommended had been incurred 
in the line of duty; that the Board of Police and Fire Surgeons had certified 
that the need of appellant for medical treatment to be paid for|by the Dis- 
trict of Columbia was the result of injury received in the line lof duty; that 
appellee McLaughlin, on behalf of all the appellees, had approved the 
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certification that appellant's injuries had been received in the line of 
duty required the Court below to deny appellees’ motion for summary 
judgment and to grant appellant's cross-motion for summary judgment. 


The Court below had jurisdiction to grant appellant the relief 
prayed for in his complaint, the duties of the Police and Firemen's 
Retirement and Relief Board and appellees being so plainly prescribed 
by statute as to be equivalent to a positive command, the performance 
of which may be compelled by the Courts. 


I 


On February 1, 1960, appellees issued an order affirming the 
order of the Police and Firemen's Retirement and Relief Board, herein- 
after called the Retirement Board, for disability not incurred in the per- 
formance of his duties as a police officer, effective August 31, 1959. 
The authority for retirement of members of the Metropolitan Police 
Department of the District of Columbia is contained in Title 4, of the 
D. C. Code, 1951 Edition, amended effective October 1, 1956, Sections 
4-521 to 4-535 cited|as the "Policemen and Firemen's Retirement and 
Disability Act". The order complained of was issued under 4-526, 
D.C. Code, 1951 Edition, Supp. VII, retirement for disability not in- 
curred in performance of duty. 4-526 requires a finding by the Com- 
missioners, appellees herein, that the member has become disabled due 
to injury received or disease contracted other than in performance of 
duty. The retirement under this section provides for an annuity com- 


puted at the rate of 2% of his basic salary at the time of his retirement 


for each year or portion thereof of his service, with a minimum of 40%. 


Title 4-527 provides for retirement for disability incurred while 
performing duty and provides that when a member is injured in per- 
formance of duty and such injury permanently disables him for the 
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performance of duty he shall receive an annuity of not less than [66 2/3% 


of his basic salary at the time of his retirement. 


That appellant has been retired for disability which permanently 
disables him for the performance of duty cannot be disputed (J.A. 66, 
67). The section of the Code under which appellant was retired en- 
titles him to a pension in the sum of $2400.00, whereas retirement 
under 4-527, under which appellant says he should have been retired, 


entitles him to a pension in the sum of $4,000.00 per annum. 


First, appellant would like to point out that an exacting search of 
the record will fail to reveal the slightest bit of evidence upon which a 
finding could have been made that appellant had become disabled due to 
injury received or disease contracted other than in the performance of 
duty. This was brought to the attention of appellees at the hearing be- 
fore them (J.A. 54, 67) and to the attention of the Court below (J.A. 91, 
94). In spite of the absence of evidence which would have enabled the 
Retirement Board to make a finding that appellant's disability was due to 
injury received or disease contracted other than in the performance of 
duty, said Retirement Board proceeded to order appellant retired under 
section 4-526. As the Court said in Kenney v. Washington Properties, 
76 U.S. App. D.C. 43, 46, 128 F. 2d 612, ''We have often s id that, 
while a satisfactory conclusion may be reached through an inference 
from established facts, there must still be facts proved from which the 
inference can be drawn. No inference of fact may be drawn from a 
premise which is wholly uncertain." Here, the Retirement Board made 
a finding that appellant's disability was due to injury not incurred in line 
of duty without any fact on which to base such finding. The Retirement 
Board through it's Chairman stated that the Corporation counsel's opinion 
as to the interpretation of the statutory authority by which appellant was 
to be retired required a finding based upon substantial evidence that ap- 
pellant had been injured in the performance of duty and that after making 
such a finding the Retirement Board "may" retire such member for injury 
received in line of duty (J.A. 53, 54). Appellant says that this is a 
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completely erroneous interpretation of the law involved, that section 
4-527 cannot be so interpreted, but, to the contrary, a reading of sec- 
tions 4-526 and 4-527 requires that a policeman being retired for dis- 
ability who has more than five years of service must be retired under 
4-527 unless the Commissioners make a finding based upon substantial 
evidence that said policeman was disabled due to injury received or 
disease contracted other than in performance of duty. This is the 
absolute reverse of the premise upon which the chairman of the Retire- 
ment Board stated that said Board used as a guide in making their find- 
ing. It is clear that the Retirement Board, using an improper standard, 
was in error, but, more important, said error was compounded when it 
made a finding which had no evidence that could Support said finding. 
The evidence being all one way, appellant brings to the attention of the 
Court the language of Stone v. Stone, 78 U.S. App. D.C. 5, 8, 136 F. 
2d 761: 
“In this case there was positive testimony, uncontradicted 

and not inherently improbable. Neither a Jury, nor a 

Judge is at liberty to disregard such evidence. Where 

the testimony is all one way, and is not immaterial, ir- 

relevant, inconsistent, contradicted or discredited, such 

testimony cannot be disregarded or ignored by Judge or 

Jury, and if one or the other makes a finding which is 

contrary to such evidence, or which is not supported by 

it, an error results for which the verdict or decision, 

if reviewable, must be set aside. To hold otherwise 

would vest triers of the facts in cases subject to review 

with authority to disregard the rules of evidence which 

safeguard the liberty and estate of the citizen." 
Appellees' Answer, Motion to Dismiss and Motion for Summary Judg- 
ment all attack the jurisdiction of the Court below to control what they 
call "administrative authority" (J.A. 8, 13, 20, 21) which they claim 


clothes appellees with the power by which their agents can reach any 
conclusion they please without regard for the evidence. That appellees’ 
actions in retirement matters is subject to judicial review cannot be 
disputed. See Spencer v. Bullock, 94 U.S. App. D.C. 388, 216 F. 2d 
54, where Judge Fahy in his dissenting opinion stated at page 392, "The 
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Commissioners may not be arbitrary, however, and their action is 
subject to appropriate judicial review." Spencer v. Bullock, supra, 
affirmed Bullock v. Spencer, 112 F. Supp. 147, where the Court dis- 
cussed the powers of the Retirement Board which was created by Title 
4-510 of the D. C. Code, 1951 Edition, and at page 150, the Court stated: 


"tk * * Tt must be borne in mind that some agency is 
needed to adjudicate applications for retirement for 
disability, because at times such applications involve 
a determination of close and difficult questions of fact. 
* * * The mere fact that a Board is established to pass 
on applications does not give rise to an inference that 
the Board has discretion to grant or deny applications 
for reasons not specified in the statute. Its function 
is to determine whether the applicant for retirement is 
within the pertinent statutory provisions. If the Board 
had broad powers not conferred by statute a question 
would arise how far its discretion could be carried. 

* * * If the argument of the defendants’ counsel is correct, 
then the Board would have a right to deny any application 
for any reason whatsoever so long as it did not act 
arbitrarily and capriciously. To endow the Board with 
such authority requires express statutory provisions. 
None, however, exist. The Congress has not seen fit 
to include in the statute the terms that the defendants’ 
counsel would read into it by implication." 


The statutory provisions involved in this appeal are subject to in- 
terpretation by the Court, and if it is found that the Retirement Board, 
relying upon the interpretation of the Corporation Counsel, was using an 
improper standard in reaching it's conclusion, then appellant, rather 
than appellees was entitled to summary judgment in the Court below. 
Appellant insists that the language of Title 4-526 is so clear as to be 
equivalent to a positive command which may be compelled by |the Court 
by mandamus. Does the portion of 4-526 which states "and is found by 
the Commissioners to have become disabled due to injury received or 
disease contracted other than in the performance of duty" imply that the 
Commissioners merely have to state that it has been so found even if 
there is no evidence upon which to make such a finding? That result 
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would not be logical. The making of a finding implies that such finding 
must have some evidence to support it. The question as to the basis on 


which the Retirement Board made it's finding was raised at the appeal to 


the Commissioners, appellees herein. The following colloquy took place 
(J.A. 66, 67): 


Commissioner McLaughlin: Do you mean the fact that 
he has this lumbar pain is accepted by both sides here, 
the Retirement Board itself is retiring him on the basis 
that he has the lumbar pain? I mean the Board of | 
Surgeons is proposing this retirement on that basis. So 
that the only question then is whether it was incurred in 
line of duty or not? 


Mr. Heller: Yes. 
Commissioner McLaughlin: Is that right? 


Mr. Gray: The situation is, asI understand it, that 
the finding of disability is made by the Board of 
Surgeons and the relief -- 


Commissioner McLaughlin: They must establish the fact 
that there is pain. 


Mr. Gray: Yes, sir, and the only question is whether it 
occurred on duty. 


Mr. Heller: I pointed out previously that there is no 
evidence to the contrary, and that I think is the importance 
of this Stone against Stone. 


Commissioner McLaughlin: Could I ask the Corporation 
Counsel what the test there should be? Quite obviously 
we can't be following a person while he is performing 
carpentering duty, and we can't follow him day and night 
to find out when he is injured. Do we have to accept his 
own testimony as to that? 


Voice: In the case here of accepting the Officer's testi- 
mony, Since there is no question that he was injured in 
1950 and was so found by the Board of Surgeons, it 
seems to me -- I wouldn't want to express the opinion 
until I heard the basis on which the Retiring Board saw 
fit to find that he was not injured in line of duty. 


Commissioner (McLaughlin: Did you make a finding on 
that? Or do you just say not in line of duty? 


Mr. Howard: We try to weigh the evidence if all the 
facts are in, and based on whatever it leads us to conclude, 
then the Board makes its collective finding. 
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This last explanation by Mr. Howard, Chairman of the Retirement 


Board, as to the method of arriving at the conclusion that appellant was 
injured other than in the line of duty was just plain double talk. Said 
method did not explain the basis on which the Retirement Board saw fit to 
find that appellant was not injured in line of duty, which finding deprives 


appellant of the sum of $1600.00 per year in reduction of his pension. 
| 
| 


I 


In contrast to the complete lack of evidence of injury received or 
disease contracted other than in line of duty, the record before the Retire- 
ment Board and appellees contained ample evidence of injury received in 
line of duty which would not only have prohibited a finding that) appellant 
was injured other than in line of duty, but which would compel a finding 
that appellant's disability was incurred in the line of duty. At the first 
hearing before the Retirement Board it was brought to the attention of said 


Board that appellant's personnel record card contained an entry "December 
22, 1950. Injury while on duty maintaining arrest of a disorderly prisoner, 
tripped and fell to the pavement. Treated at Police and Fire Clinic for 
contusion to right hip, December 23, 1950, Dr. J. B. Harrell." (J.A. 24, 
33). Appellant was questioned as to whether he had received any injury 

at home or off duty (J. A. 25, 31) and his answer was no. It was con- 
ceded that at the time of his appointment in 1948 that he was physically 

fit for police duty (J.A. 32), and appellant testified that prior|to his ap- 
pointment he had never had any difficulty with his back, nor had he ever 
had occasion to be treated by a physician for back trouble (J AL 32). 

That prior to becoming a policeman he served in the Merchant Marine 

and was able to do physical work shoveling coal without any difficulty to 

his back (J.A. 36). Appellant's wife testified that she had known appel- 
lant about a year before they were married in 1947 and that he had never 
complained about difficulty with his back until 1950 (J.A. 36, $7). Dr. 

J. Blaine Harrell of the Board of Police and Fire Surgeons testified that 
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in his opinion, with reasonable medical certainty, that appellant's dis- 
ability was the result of injury incurred in the line of duty. (J.A. 43-45). 
The question that was put to him was based on all the facts in evidence 
(J.A. 43). Dr. Harrell stated that it was a complicated question (J.A. 
43) and then stated “There is no question that he sustained the injury and 
this sequence of events occurred, as I have written in the retirement 
letter" (J.A. 43). He was then asked if he had an opinion that it did 
not occur in line of duty and his answer was "No, I have so written it in 
my letter. Private Crawford states that about eight years ago -~- I should 
change that because there is an incidental -- while on duty he fell and 
hurt his back. Since that time he has had episodes of acute low back 


pain." (J.A. 44). He was again asked "Is it your opinion that this 


present ailment, with'a diagnosis of chronic lumbo-sacral strain, is a 
result of an injury received on duty? His answer: "Let me put it this 
way. The sequence of events is indisputable, and I think it is entirely 
possible (J.A. 44). Dr. Harrell went on to explain that he accepted 
the association between the disability and the injury but that "I can't say 
scientifically that it's true (J.A. 44). Finally, Dr. Harrell stated "As 
I said, the sequence of events is indisputable. It's very clear; he was 
well, he was injured, he was sick'(J.A. 45), and asked again "In your 
opinion it was in line of duty?" he stated "According to that definition, 
yes." (J.A. 45). 


In addition to the foregoing testimony, all of which was pointed out 
to appellees at the hearing of the appeal before them, it was brought to 
the attention of appellees that appellant had been granted excessive sick 
leave in 1957 and 1958 (J.A. 46) and that the District of Columbia had 
paid for medical services, and that the Police Regulations and the D. C. 
Code prohibited either, unless the Commissioners themselves certify 
that the reason for the necessity of granting of such sick time in excess 
of 30 days was in direct consequence of an injury received in the actual 
performance of duty, certified to by the police surgeon and approved by 


the Commissioners, and in the case of payment for medical services the 
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certificate of the Commissioners setting forth the need for such services. 
(J.A. 68, 69, 75-88). 


The inconsistent actions of appellees areapparent. On April 5, 
1957, Commissioner McLaughlin, on behalf of the Board of Commis- 
sioners, received and approved the certification of the Board of Police 
and Fire surgeons that appellant's injuries were sustained in the actual 
discharge of duty (J.A. 87, 88) and then on February 1, 1960; affirmed 
an order of the Retirement Board retiring appellant for the same dis~ 
ability, holding that it was not by reason of disability incurred in the 
performance of his duties as a policeman (J.A. 72). The certification 
dated March 29, 1957, received and approved by the Board of Commis- 
sioners on April 5, 1957 (J.A. 87, 88) sets out that appellant was 
injured on duty December 22, 1950 and has suffered continually from . 
the injury since 1950 and further that he required a lumbosacral back 
support and/or other specialized services. The reason for which the 
Board of Police and Fire Surgeons recommended that appellant be retired 
was chronic lumbosacral strain (J.A. 29). This was the same injury 
"from which the officer has suffered continually from since 1950 and re- 
quired lumbosacral back support and/or other specialized seryices". 
The lumbosacral back support and specialized services were ordered 
and paid for by the District of Columbia (J.A. 75-86). If the |necessity 
for the lumbosacral back support and specialized services did not arise 
from appellant's duties as a police officer, then the District of Columbia 
was not allowed to make payment for them. Title 4, Section 525 of the 
D.C. Code, 1951 Edition, Supp. VII specifically prohibits payment un- 
less the services are required by injury received in performance of duty. 


Appellant says that all of the evidence and testimony required a 


finding that he be retired for disability incurred in the performance of 
duty and that there was not a scintilla of evidence to support a |finding 
that his disability arose other than in performance of duty, and therefore, 
the Court below should have granted appellant's motion for summary 
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judgment and denied appellees’ motion for summary judgment, it being 


obvious that the decision was arbitrary or capricious. 


ti 


Appellees motion for summary judgment argued that the Court is 
not authorized to interfere with an administrative order or determina- 
tion (J.A. 20, 21) claiming that "A perusal of the several transcripts 
of hearing which constitute the record in this matter is sufficient to 
demonstrate that plaintiff's assertions find no support therein. Conver- 
sely, the record does contain substantial evidence and does demonstrate 
a rational basis for the administrative determination here challenged." 
(J.A. 20). The record referred to is contained herein (J.A. 21-71, 
75-88) and appellant respectfully prays that this Court require appellees 
to point out wherein lies the slightest evidence which can support a find- 
ing that appellant was injured other than in performance of duty. The 
Court must and should interfere with an administrative order or deter - 
mination when it is demonstrated that said order is arbitrary; otherwise, 
appellees and their agents,the Retirement Board,need not bother with a 


hearing in these matters, but merely throw a coin into the air or make 


their decision based upon the color of the policeman or fireman's eyes. 


CONCLUSION 


Since there was no evidence upon which the finding of the Retire- 
ment Board that appellant became disabled due to injury received or 
disease contracted other than in performance of duty could be made, 
and there was substantial evidence that appellant's disability was the 
result of the performance of duty, it is clear that appellees were 
arbitrary or capricious in affirming the order of the Retirement Board 
and that the granting of appellees motion for summary judgment and the 
denial of appellant's cross-motion for summary judgment in the Court 
below was error. 
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It is respectfully submitted, therefore, that the judgment of the 
Court below be reversed with instructions to enter summary judgment 


for appellant for all the relief prayed for in the complaint filed herein. 


Respectfully submitted, 


NORMAN H. HELLER 


715 Perpetual Building 
Washington 4, D. C. 


Attorney for Appella 


DockersEntries) 25 ele Kol el ven ts ee Oe 
Complaint for Mandatory Injunction Directing Retirement of 
Police Officer for Disability Incurred While Performing 
Duty and Directing Reversal of the Order Retiring Police 
Officer for Disability Not Incurred in Performance of Duty 
Motion of Defendants Robert E. McLaughlin, David B, Karrick and 
Alvin C. Welling, The Board of Commissioners for the 
District of Columbia, to Dismiss the Complaint . . - 


Memorandum of Points and Authorities in Support of 
Defendants’ Motion . - + +© «+ = 


Plaintiff's Opposition to Defendants’ Motion to Dismiss . 


Points and Authorities in Opposition to Defendant's Motion to 
Dismiss the Complaint eb hele hota teh aber aven ware 


Order Denying Defendants" Motion to Dismiss the Complaint 


Postcard Addressed to Mr. Norman H. Heller Attached to Order 
Denying Defendants’ Motion to Dismiss the Complaint 


Answer of Defendants Robert E. McLaughlin, David B. Karrick and 
Alvin C, Welling, The Board of Commissioners for the 
District of Columbia cl ic ere erieenie tiene? Sess 


Motion of Defendants Robert E. McLaughlin, David B. Karrick and 
Alvin C, Welling for Summary Judgment SS ss 8 


Memorandum of Points and Authorities in Support of Motion of 
Defendantas for Summary Judgment ase tanto unaneInETo 


Exhibit A -- Proceedings before the Police & Firemen's 
Retirement & Relief Board, June 4, 1959 “ 4 


Dr, William O, Bailey, Jr. 
Private Kenneth B. Crawford a 8no oS gS 


Exhibit B -- Order for Disability Retirement, June 15, 1959 


Exhibit C -- Proceedings before the Police & Firemen's 
Retirement & Relief Board - August 20, 1959 4 


Private Kenneth B, Crawford x4 
Mrs. Virginia M, Crawford 
Dr. J. Blaine Harrell . . 


Private Kenneth B. Crawford ey AS oe 


Exhibit D -- Order for Diab{lity Retirement - August 24, 1959 


Exhibit E -- Proceedings before Commissioners, September 17, 1959 


Exhibit F -- Commissioners’ Order No. 60-173, February 1, 1960 


(it) 


INDEX 
(Cont'd.) 


Plaintiff's Opposition to Defendants’ Motion for Summary 
Judgment; Plaintiff's Cross- Motion for Summary 
Judgment . 6 = © © © © © © © 


Exhibit G: Copies of Bills and Vouchers Showing Payment 
by the District of Columbia on Behalf of the Metropolitan 
Police Department Out of Compensation and Retirement 
Fund Expenses for Medical Services, Treatment and 
Medical Equipment to Plaintiff Kenneth B. Crawford. 


Exhibit H: Certification dated March 29, 1957 by the Board 
of Police and Fire Surgeons, Approved by the Commis- 
sioners of the District of Columbia Sitting asa Board. 


Memorandum of Points and Authorities in Opposition to 
Defendants’ Motion for Summary Judgment; in Support 
of Plaintiff's Motion for Summary Judgment a 


Defendants’ Opposition to Plaintiff's Motion for Summary 
1k Carin me A ee eg Oe 


Order Granting Defendants’ Motion for Summary Judgment 
and Denying Plaintiff's Cross-Motion for Summary 
ieee ee Mb  o cor Cc tf C 


Posteard from Clerk's Office, United States District Court for 
the District of Columbia, postmarked June 19, 1960, 
Signed by Harry M. Hull, Clerk, and Addressed to 
Norman H. Heller =e Sei enn ee tat eng e 


Postcard from Clerk's Office, United States District Court for 
the District of Columbia, postmarked June 19, 1960, 
Addressed to Norman H. Heller and Signed by Harry M. 
Hull, Clerk 


Notice of Appeal 


JOINT APPENDIX 
[ Filed February 13, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


KENNETH B. CRAWFORD : 

12724 Connecticut Avenue 

Silver Spring, Maryland, 

Plaintiff, 
Vv. 

RODE WES AU GHETNEDresicior iain nena ce 
DAVID B. KARRICK, Member, . ‘ 
ALVIN C. WELLING, Member, 
Board of D.C. Commissioners, 

District Building 

Washington, D. C., 


Defendants. 


DOCKET ENTRIES 
Proceedings . 


Complaint; filed. 

Defendant's Motion to Dismiss. 
Plaintiff's Motion to Produce. 
Opposition to Motion to Dismiss. 
Motion for extention of time. 

Order denying Motion to Dismiss. 
Answer. 

Calendared. 

Consent Order for Motion to Produce. 


Defendants’ Motion for Summary Judgment; Points & Auth.; 
Exhibits A, B, C, D, E & F. 


Opposition to Motion; Cross-Motion for Summary Judgment; 
Exhibits G-1 thru G-6 and Exhibit H. 


2 
Date Proceedings 
1960 
June 2 Opposition to Cross Motion. 


June 15 Motion'& Cross Motion argued & submitted; Reporter, G. 
Russell Walker. 


June 23 Order granting Defendant's Motion for Summary Judgment v. 
Plaintiff. Complaint dismissed denying Plaintiff'x cross 
motion. 


[ Filed February 13, 1960] 


COMPLAINT FOR MANDATORY INJUNCTION DIRECTING 
RETIREMENT OF POLICE OFFICER FOR DISABILITY 
INCURRED WHILE PERFORMING DUTY AND DIRECTING 


REVERSAL OF THE ORDER RETIRING POLICE OFFICER 
FOR DISABILITY NOT INCURRED IN PERFORMANCE OF DUTY 


1. This Court has jurisdiction under Title 11, Section 306 of the 
District. of Columbia Code. 

2. Plaintiff was appointed a member of the Metropolitan Police 
Department on September 16, 1948, and served continuously until June 
2, 1959, when he was ordered by the Board of Police and Fire Surgeons 
to appear before the Police and Firemen's Retirement and Relief Board 
of the District of Columbia. 

3. On, to wit, June 4, 1959, plaintiff appeared before the Police 
and Firemen's Retirement and Relief Board as ordered, testimony was 
taken, and on, to'wit, June 15, 1959, said Board entered an order finding 
plaintiff physically incapacitated for further duty by reason of disability 
not incurred in the performance of duty as a policeman, ordering him 
retired, to take effect from and after June 30, 1959. Plaintiff says that 
the facts upon which said finding was based insofar as his disability was 
not incurred in the performance of duty as a policeman, do not support 
such a finding, there having been introduced at the hearing, evidence of 
injury sustained! while in the performance of duty and a complete absence 
of evidence of injury or disease not attributable to his performance of 
duty, and that therefore, the finding of said Board was arbitrary, capri- 


cious, not in conformity with the evidence, in violation of law and in 


3 
derogation of plaintiff's rights. Plaintiff alleges that said Board, acting 
as agent of the defendants herein, know or should have known that said 
order was not in conformity with the evidence and therefore unlawful 
on its face. 

4, On, to wit, June 26, 1959, plaintiff requested a rehearing on 
the issue of whether or not his disability was incurred in the line of duty 
entitling him to retirement under Title 4, Section 527, of the District of 
Columbia Code, rather than under Title 4, Section 526 as the Board had 
found. Said rehearing was granted and held on August 20, 1959, testimony 
taken under oath, the evidence introduced showing injuries received only 
during duty hours as a police officer, evidence of aggravation of those 
injuries during duty hours as a police officer and a complete absence of 


testimony, evidence or suggestion of injury received other than in the 


performance of duty, and further, the opinion of Dr. J. Blaine Harrell, 
Board of Police and Fire Surgeons, was to the effect that plaintiff's 
disability was incurred in the line of duty. In spite of the facts as stated 
herein, on, to wit, August 24, 1959, the Police and Firemen's Retirement 
and Relief Board ordered the plaintiff retired effective August 31, 1959, 
for disability not incurred in the line of duty. Plaintiff says that the 
finding and order of the Board, acting as agent of the defendants herein, 
was arbitrary, capricious, not in conformity with the facts, in violation 
of law, in derogation of plaintiff's rights and plaintiff further says that 
said Board knew or should have known that its action was unlawful. 

5. On, to wit, August 25, 1959, plaintiff appealed the order of the 
Police and Firemen's Retirement and Relief Board to the defendants, 
alleging that the order of said Board was arbitrary, capricious|and un- 
supported by even a scintilla of evidence. On, to wit, September 17, 
1959, hearing was held before the Defendant Robert E. McLaughlin, 
President, and the Defendant Alvin C. Welling, Member, in their capacity 
as the Board of Commissioners of the District of Columbia, the Defend- 
ant David B. Karrick, Member, not present. At said hearing the entire 
transcript of the proceedings of the hearing of August 20, 1959, was put 


4 
into evidence, no additional evidence or testimony offered and the appeal 
argued by Plaintiff's attorney urging reversal of the order. On February 
10, 1960, Plaintiff's counsel received a copy of the order of the Board of 
Commissioners, D. C., dated February 1, 1960, affirming the order of 
the Police and Firemen's Retirement and Relief Board, retiring Plaintiff 
by reason of disability not incurred in the performance of duty, effective 
after August 31, 1959. Plaintiff alleges that based upon the record on 
appeal and the evidence before the defendants as set out in paragraphs 3 
and 4 herein, that the order of the Board of Commissioners, D.C., dated 
February 1, 1960, is arbitrary, capricious, unsupported by the facts, in 
violation of law, in derogation of Plaintiff's rights and that the Defendants 
knew or should have known that said order is not based upon any evidence 
and therefore unlawful. 

6. Plaintiff has exhausted his administrative remedy and has no 
other remedy available other than that requested herein. 

WHEREFORE, Plaintiff prays: 

1. That the Court issue a Mandatory Injunction directing the 
Defendants to reverse their order dated February 1, 1960, directing the 
Defendants to reverse the order of the Police and Firemen's Retirement 
and Relief Board ordering Plaintiff retired for disability not incurred in 
line of duty, and directing the Defendants to order the Plaintiff retired for 
disability incurred during the performance of duty, effective as of August 
31, 1959, and further directing the Defendants pay to Plaintiff the sum of 
$133.33 per month from September 1, 1959, to and including the date 
Plaintiff's retirement is increased to 66 and 2/3 percent as required by 
Title 4, Section '527 of the District of Columbia Code, said money to be 
paid to Plaintiff in a lump sum. 

2. That the Court grant such other and further relief as the 
nature of the case may require. 

/s/ Kenneth B. Crawford 


[Jurat dated February 12, 1960] 


/s/ Norman H. Heller 
Attorney for Plaintiff 
* * * 


| Filed March 14, 1960] 


MOTION OF DEFENDANTS ROBERT E. McLAUGHLIN, 
DAVID B. KARRICK AND ALVIN C. WELLING, THE BOARD 
OF COMMISSIONERS FOR THE DISTRICT OF COLUMBIA, TO 
DISMISS THE COMPLAINT 


The defendants Robert E. McLaughlin, David B. Karrick, and Alvin 
C. Welling, the Board of Commissioners for the District of Columbia, 
move the Court to dismiss the complaint in the above-entitled cause on 
the ground that the complaint fails to state a claim against them| upon 
which relief can be granted. 


/s/ CHESTER H. GRAY 
Corporation Counsel, D. C. 


/s/ GEORGE C, UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ JOHN A. EARNEST 
Assistant Corporation Counsel, D.C. 


/s/ WILLIAM F, PATTEN 
Assistant Corporation Counsel, D.C. 
Attorneys for Defendants 
District Building 
[ Certificate of Service] Washington 4, D.C. 


| Filed March 14, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION OF DEFENDANTS ROBERT E. McLAUGHLIN, 

DAVID B. KARRICK AND ALVIN C. WELLING, THE BOA 
OF COMMISSIONERS FOR THE DISTRICT OF COLUMBIA, TO 
DISMISS THE COMPLAINT 


In his complaint, plaintiff, a former member of the Metropolitan 
Police Department, challenges the action of the Police and Firemen's 
Retirement and Relief Board, hereinafter referred to as the Retirement 
Board, in ordering that he be retired from active duty for a disability 
not incurred in performance of duty, and, the action of the Board of 
Commissioners for the District of Columbia affirming that order. In 
substance, plaintiff seeks a mandatory injunction directing the defendants 
to reverse their order of February 1, 1960, affirming the order of the 


or reverse such action." 

The plaintiff, as pointed out above, seeks to have this Court control 
the exercise of administrative discretion under an Act of Congress. This 
clearly would not be pursuant to law. Mandamus will not lie to control 
the discretion of administrative authorities acting within the scope of 
their statutory jurisdiction. Hammond v. Hull, 76 U.S. App. D.C. 301, 
131 F.2d 23; Reichelderfer v. Johnson, 63 App. D.C. 334, 72 F.2d 552; 
Laughlin v. Reynolds, 90 U.S. App. D.C. 414, 196 F.2d 863. Neither does 
the power to issue writs of mandamus give a Court such general juris- 
diction over an administrative agency or the subject matter with which 
the agency is dealing so that other forms of relief can be chosen, Clark 
v. MeMolo, 85 U.S. App. D.C. 65, 174 F.2d 978, 980. Furthermore, 
Congress has not authorized judicial review of the action taken by the 
Board of Commissioners, D.C. as to the retirement of police and fire- 
men for disability under the statutes applicable hereto and hereinbefore 
cited as it has done in respect to certain other administrative agencies 
under Sec. 11-772, D.C. Code, 1951, Supp. VI. Consequently, unless the 
plaintiff can bring his case within the borders of the Court's power to 
issue a writ of mandamus, the Court is not authorized to act. This, 
plaintiff has not done. 

Conclusion 

It is respectfully submitted that, in view of the foregoing, the 

complaint should be dismissed. 


/s/ CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ JOHN A. EARNEST 
Assistant Corporation Counsel, D.C. 


/s/ WILLIAM F. PATTEN 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendants 
District Buildi-g 
Washington 4, D. C. 


[ Filed March 17, 1960] 9 
PLAINTIFF'S OPPOSITION TO DEFENDANTS’ MOTION TO DISMISS 
Plaintiff, opposes defendants’ motion and states that the complaint 
filed herein states a cause of action for which relief may be granted as 
is shown more fully by the memorandum of Points and Authorities at- 
tached hereto, and as may be shown to the Court upon the hearing of 
this Motion. 
Wherefore, plaintiff prays that the Court deny defendants’ motion 
and order said defendants to answer the complaint within ten days after 
the hearing of said Motion. 


/s/ Norman H, Heller 
Attorney for Plaintiff 
715 Perpetual Building 
[ Certificate of Service] NAtional 8-3551 


| Filed March 17, 1960] 


POINTS AND AUTHORITIES IN OPPOSITION 
TO DEFENDANTS' MOTION TO DISMISS THE COMPLAINT 


Plaintiff requests the Court to note that the portion designated 
"Background" in defendants' memorandum is incomplete insofar as 
plaintiff contends, and the complaint alleges, that the record upon which 
the determinations were made and affirmed, contained no evidence, sug- 
gestion or inference of a cause of disability incurred other than in line of 
duty, and that there was evidence in said record that plaintiff was injured 
in the line of duty. 

In Hunter v. McLaughlin, 102 U.S. App. D.C. 293, 252 F.2d 857, 
the complaint was dismissed for failure to state a cause of action, the 
Court stating, 'In the circumstances there is no ground on which it could 
be inferred that the Commissioners acted arbitrarily or capriciously in 
declining to appoint the appellant upon the receipt of the findings of the 
official physicians." Paragraph 4 of the complaint alleges that/the 
official physician, Dr. J. Blaine Harrell, had testified that in his opinion 
plaintiff's disability was incurred in the line of duty. Plaintiff calls to 
the attention of the Court the language of Stone v. Stone, 78 U.S, App. 

D.C. 5, 136 F.2d 761, at page 8, "In this case there was positive testimony, 
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uncontradicted, and not inherently improbable. Neither a jury nor a 
judge is at liberty to disregard such evidence. * * * where the testimony 
is all one way, and is not immaterial, irrelevant, improbable, inconsistent, 
contradicted, or discredited, such testimony cannot be disregarded or 
ignored by judge or jury, and if one or the other makes a finding which 
is contrary to such evidence, or which is not supported by it, an error 
results, for which the verdict or decision, if reviewable, must be set 
aside." Therefore, defendants must be contending either that their 
decision in this matter is not reviewable, or that they have been endowed 
with powers that have been denied to the Court. 

Defendants" powers are set out in Title 4-501, et seq., D.C. Code, 
1951 ed., and amended in Title 4-521, et seq., D.C. Code, 1951 ed., Supp. 
VII. The question of "the exercise of discretion" in a similar case was 
examined by the Court under the provisions of the Code prior to the 
effective date of the amendment, October 1, 1956, in Bullock v. Spencer, 
112 F.Supp. 147, and Spencer v. Bullock, 94 U.S. App. D.C. 388, 216 F.2d 
54. Neither the United States District Court, nor the majority opinion of 


the Court of Appeals could find the "administrative discretion” claimed 
by the defendants, and the dissenting opinion could only find that the Com- 
missioners had discretion in a portion of the retirement act not concerned 
in this complaint. Plaintiff contends that if Congress intended that the 
defendants be endowed with administrative discretion, Sections 4-526 

and 4-527, D.C. Code, 1951 ed., Supp. VII, would as plainly say so as 

does 4-528 (2), which reads "in the discretion of the Commissioners." 


Further, plaintiff says that even if the Congress had seen fit to grant 

this power to defendants, the complaint herein alleges facts that, if sus- 
tained by the proof, would be an abuse of discretion. The language of 
Title 4-526, under which plaintiff was retired, requires that the Commis- 
sioners find that plaintiff had become disabled due to injury or disease 
contracted other than in the performance of duty. The method of making 
such a finding is substantially as set out in defendants’ memorandum, 
Title 1, D.C. Code, 1951 ed. Supp. VIL. p. 47, however, cannot be inter- 
preted to mean that if the Commissioners concur in the action of the 


11 
Retirement and Relief Board, that the decision is not subject to further 
review. This should be read to mean that the Commissioners shall have 
an opportunity to correct an unlawful or mistaken finding. The very 
same Reorganization Order, Part II, sets out that the Police and Fire- 
men's Retirement and Relief Board is established for the purpose of 
insuring that fair and equitable policies and practices are established 
and applied in connection with retirement. 
Where Congress intends provision for no judicial revue it} plainly 
says so, as in Title 38, Section 705, U.S. Code, 1952 ed., as follows: 
"All decisions rendered by the Administrator of Veterans’ 
Affairs under the provisions of sections 701, 702, 703, 704, 
705, 706, 707-710, 712-715, 717, 720, and 721 of this title 
or the regulations issued pursuant thereto, shall be final 
and conclusive on all questions of law and fact, and no 
other official or court of the United States shall have 
jurisdiction to review by mandamus or otherwise any suc 
decision." 
Order No. 31 of the Reorganization Plan for the District of Colum- 
bia contains no language that would proscribe judicial revue, nor does 
any other section of the law under which plaintiff was retired preclude 
judicial revue. 
Defendants' argument that Congress has not authorized judicial 
revue of the action taken by the Board of Commissioners, D.C. as to 
the retirement of police and firemen for disability as it has done in 
respect to certain other administrative agencies under Section /11-772, 
D.C. Code, 1951 ed., Supp. VII, is answered by their very own motion to 
dismiss the case in Johnson v. Board of Commissioners of the District 
of Columbia, 116 A.2d 161, an action brought under Section 11-772. The 
Court stated "Respondent moved to dismiss for lack of jurisdiction. The 
motion must be granted. The Act of August 31, 1954, Code 1951, Supp. 


Ill, Section 11-772 (e, f), gave this court jurisdiction to review orders of 


numerous agencies of the District of Columbia relating to issuance, sus~ 


pension, and revocation of licenses, but it did not include review of orders 
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of the agency here involved. Petitioner's remedy, if any, would appear 
to be by way of injunction in the United States District Court for the 
District of Columbia. See Silver v. McCamey, D.C. Cir., 221 F.2d 873." 

Silver v. McCamey, 95 U.S. App. D.C. 318, 221 F.2d 873, was an 
action to require the Board of Revocation and Review of Hackers' Identifi- 
cation Licenses to restore petitioner's license. That Board is not one of 
those listed in Section 11-772. 

The cases cited by defendants rest upon an exercise of administra- 
tive discretion or the fact that the plaintiffs had no standing in Court to 
start with. Plaintiff here has dealt with both the question of the exercise 
of administrative discretion and whether or not he has a standing in Court. 

That the Court has power to review even in cases where the Com- 
missioners are vested by law with discretion, if there has been an abuse 
of discretion, cannot be denied. Rudolph v. United States, 55 App. D.C. 
362, 6 F.(2d) 487. However, plaintiff contends that the section of the 
Code under which he was retired, 4-526, and the section under which 
he claims he should have been retired do not clothe the defendants with 
discretion. 

Respectfully submitted, 


/s/ Norman H. Heller 
Attorney for Plaintiff 
715 Perpetual Building 
NAtional 8-3551 


LY 


[ Filed April 8, 1960] 


ORDER 

This cause came on to be heard at this Term of Court on the 
Motion of the defendants to dismiss the Complaint, and upon considera- 
tion of defendants’ memorandum of points and authorities and plaintiff's 
opposition with points and authorities and the argument of counsel for 
the defendants and plaintiff, it is by the Court, this 8th day of April, 1960, 

ORDERED, That defendants' Motion to Dismiss the Complaint be 
denied, and-it-is further, 


/s/ Edward A. Tamm, 
JUDGE 


a 
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[ Postcard addressed to Mr. Norman H. Heller attached to Order 
denying Defendants' Motion to Dismiss the Complaint:] 


CLERK'S OFFICE 
United States District Court for the District of Columbia 


Crawford, 
(Plaintiff) 
vs. : Civil Action No. 450-60 
McLaughlin et al., 
(Defendant) : 
There was entered on the docket 4/8, 1960 an order denying 
motion to dismiss (last paragraph stricken). 
HARRY M. HULL, CLERK 


[ Filed April 18, 1960] 


ANSWER OF DEFENDANTS ROBERT E. McLAUGHLIN, 
DAVID B. KARRICK AND ALVIN C. WELLING, 
THE BOARD OF COMMISSIONERS FOR THE 
DISTRICT OF COLUMBIA 


First Defense 
The complaint fails to state a claim against the defendant 
which relief can be granted. 
Second Defense 
1. The defendants deny that the Court has jurisdiction as alleged 
in paragraph numbered 1 of the complaint. 
2. The defendants admit that plaintiff was appointed a member 
of the Metropolitan Police Department as alleged in paragraph|numbered 
2 of the complaint and are without knowledge or information sufficient 
to form a belief as to the truth of the remaining allegations contained 
therein. 
3. The defendants admit the allegations contained in the first 
sentence of paragraph numbered 3 of the complaint. The defendants 
say that the remaining allegations in paragraph numbered 3 state con- 
clusions which they are not required to answer. However, if answer be 
required the same are denied. 
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4. The defendants admit that a rehearing was held before said 
Board on August 20, 1959 and that on August 24, 1959, said Board ordered 
that plaintiff be retired for disability not incurred in the performance of 
duty as alleged in paragraph numbered 4 of the complaint. The defend- 


ants say that the remaining allegations in paragraph numbered 4 state 
conclusions which they are not required to answer. However, if answer 
be required the same are denied. 

5. The defendants admit that the plaintiff appealed the latter order 
of said Board to the defendants, the Board of Commissioners for the 
District of Columbia, which appeal was heard on September 17, 1959. 

The defendants further admit that the defendants entered an order affirm- 
ing the latter order of the Police and Firemen's Retirement and Relief 
Board as alleged in paragraph numbered 5 of the complaint. The defend- 
ants say that the remaining allegations in paragraph numbered 5 state 
conclusions which they are not required to answer. However, if answer 
be required the same are denied. 

6. The defendants deny the allegations contained in paragraph 
numbered 6 of the complaint. 

Further answering the complaint, the defendants deny all allegations 
in the complaint not specifically admitted or otherwise answered. 


/s/ Chester H. Gray 
Corporation Counsel, D.C. 
/s/ George C. Updegraff 
Assistant Corporation Counsel, D.C. 


/s/ John A. Earnest 
Assistant Corporation Counsel, D.C. 


/s/ William F. Patten 
| Assistant Corporation Counsel, D.C. 


[ Certificate of Service] Attorneys for Defendants 
District Building 
Washington 4, D.C. 
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[ Filed May 26, 1960] 


MOTION OF DEFENDANTS ROBERT E. McLAUGHLIN, 
DAVID B. KARRICK AND ALVIN C. WELLING 
FOR SUMMARY JUDGMENT 


The defendants move the Court to enter summary judgment in their 
favor on the ground that consideration of the pleadings and other| matter 


on file demonstrates that there is no genuine issue as to any material 
fact and that the defendants are entitled to judgment as a matter of law. 
The defendants have attached hereto and by reference incorporate 
herein the following Exhibits all of which are asked to be read as a part 
hereof: 
A. Certified copy of the transcript of hearing before the Police 
and Firemen's Retirement and Relief Board dated June 4, 1959. 
B. Order of the Police and Firemen's Retirement and Relief 
Board dated June 15, 1959. 
C. Certified copy of the transcript of hearing before the Police 
and Firemen's Retirement and Relief Board dated August 20, 1959. 
D. Order of the Police and Firemen's Retirement and Relief 
Board dated August 24, 1959. 
E. Certified copy of the transcript of hearing of Appeal by the 
defendants dated September 17, 1959. 
F, Order of the defendants dated February 1, 1960. 


/s/ CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ JOHN A, EARNEST 
Assistant Corporation Counsel, D.C. 


/s/ WILLIAM F. PATTEN 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendants 
District Building 
[ Certificate of Service] Washington 4, D. C. 
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[ Filed May 26, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES IN 
SUPPORT OF MOTION OF DEFENDANTS ROBERT E. 
McLAUGHLIN, DAVID B. KARRICK AND ALVIN C, 
WELLING FOR SUMMARY JUDGMENT 


The plaintiff, a former member of the Metropolitan Police Depart- 
ment, was retired from active duty for a disability not incurred in the 
performance of his police duties. In his complaint he challenges the 
action of the Police and Firemen's Retirement and Relief Board, herein- 
after referred to as the Retirement Board, in ordering his retirement for 
a disability not incurred in performance of duty, and the defendants’ action 
affirming that order. In substance, plaintiff seeks a mandatory injunction 
directing the defendants to reverse their order of February 1, 1960 affirm- 
ing the order of the Retirement Board; directing that the defendants reverse 
the order of the Retirement Board and directing the defendants to order 
plaintiff's retirement for disability incurred in the performance of duty. 

Statutory authority relative to the retirement of police and firemen 
in the District of Columbia is provided for in the Act of September 1, 1916, 
39 Stat. 718, as amended, and which appears as Sections 4-501, et seq. 
D.C. Code, 1951 ed. 

Sec. 4-505 of the Code (Sec. 6 of the Act of July 1, 1930, 46 Stat. 
841), charges the Commissioners of the District of Columbia with deter- 
mining and fixing the amount of pension relief allowed to police and fire- 
men. 

Sec. 4-510 of the Code, (Sec. 12 of the Act of September 1, 1916, 


39 Stat. 719), authorizes and creates the Retirement Board and, inter 


alia, provides: 

'"* * * The said retiring and relief board shall in each case 
considered by it for retirement and relief submit to the 
commissioners of the District of Columbia a report of the 
findings, and the said commissioners shall have power to 
approve, disapprove, or modify such findings or to remand 
any case for further proceedings as they may deem neces- 
sary. (Sept. 1, 1916, 39 Stat. 719, ch. 433, Sec. 12.)" 
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Prior to the enactment of the Police and Firemen's Retirement 

and Disability Act Amendments of 1957 (Act of August 21, 1957, |71 Stat. 
394; Sec. 4-21 et. seq., D.C. Code, 1951, ed.) members of the Police or 
Fire Departments of the District of Columbia were not entitled to retire- 
ment benefits based on disability except where the disability was incurred 
in the performance of duty. The defendants were aware of the inequities 
and hardships resulting from such deficiency in the retirement program, 
and gave strong support to the passage by Congress of the 1957 Amendments, 
one of which, Sec. 4-526, D.C. Code, 1951 ed. (Sec. 12(f) of the Act of Aug- 
ust 21, 1957) supra) specifically overcomes that deficiency and provides: 


"Retirement For Disability Not Incurred In Performance 
Of Duty 


"(f) Whenever any member coming under this section com 
pletes five years of police or fire service and is found by 
the Commissioners to have become disabled due to injury 
received or diseases contracted other than in the perform- 
ance of duty, which disability precludes further service with 
his department, such member shall be retired on an annuity 
computed at the rate of 2 per centum of his basic salary at 
the time of retirement for each year of portion thereof of 
his service: Provided, That such annuity shall not exceed 
70 per centum of his basic salary at time of retirement: 
Provided further, That the annuity of a member retiring 
under this subsection shall be at least 40 per centum of his 
basic salary at time of retirement.'"' 

Another of the "Amendments," Sec. 527 of the Code (Sec. 12(g) ) of the 


Act of August 21, 1957, supra, provides: 
't Retirement For Disability Incurred While Performing Duty 


* (g) Whenever any member is injured or contracts a disease 


in the performance of duty or such injury or disease is ag- 
gravated by such duty at any time after appointment and such 
injury or disease or aggravation permanently disables him 
for the performance of duty, he shall upon retirement for 
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such disability, receive an annuity computed at the rate 

of 2 per centum of his basic salary at the time of retire- 

ment for each year or portion thereof of his service: 

Provided, That such annuity shall not exceed 70 per centum 

of his basic salary at the time of retirement, nor shall it 

be less than 66-2/3 per centum of his basic salary at the 

time of retirement.’ " 

On June 4, 1959, a hearing was conducted by the Retirement Board 
relative to the disability retirement of the plaintiff under provisions of 
Sec. 4-501, et seq., D.C. Code, 1951 ed. Based on the record before it, 
a copy of which appears as Exhibit A to the subject motion, the Retire- 
ment Board determined that the plaintiff should be retired for disability 
not incurred in the performance of duty under provisions of Sec. 4-526, 


D.C. Code, supra, 1951 ed. Plaintiff requested a rehearing and on August 
20, 1959, the matter of his retirement was again heard by the Retirement 
Board. On August 24, 1959, the Retirement Board, based on the record 
before it (see Exhibit C), entered an order providing that plaintiff should 


be retired for disability not incurred in the performance of duty (Exhibit 
D). 

The plaintiff appealed the latter order, which appeal was heard by 
the defendants on September 17, 1959. (see Exhibit E). On February 1, 
1960, the defendants entered an order affirming the Retirement Board's 
order of August 24, 1960 (Exhibit F). 

In support of his claimed right to mandatory relief the plaintiff 
simply asserts that the Retirement Board's refusal to retire him for 
disability incurred in the performance of duty and the defendants’ 
affirmance of that determination constituted arbitrary and capricious 
action unsupported by the facts, in violation of law and in derogation of 
plaintiff's rights. 

Amongothers, the following undisputed facts are supported by the 
record: 

The plaintiff was born on October 27, 1923, is 36 years of age, 
married and the father of two children (Exhibit A-2). He was appointed 
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to the Metropolitan Police Department on September 16, 1948, at which 
time he was given a general physical examination and found physically 
fit (Exhibits A, 2, 4, C, 4, 5). 

On December 22, 1950 plaintiff suffered a "contusion to right hip" 
as a result of maintaining an arrest and received treatment for such 
injury by Dr. J. B. Harrell at the Police and Fire Clinic. (Exhibit A, 4). 
Plaintiff attributes his back condition to that incident. (Exhibit |A, 4). 
Plaintiff has not sustained injury to his back since that time (Exhibits 
A, 4, 5 and C-10) and has suffered no aggravation (Exhibit A, 5). Plain- 
tiff first reported to the Police and Fire Clinic in 1953 with respect to 
claimed back trouble. (Exhibit C, 7). 

Plaintiff was on sick leave from May 12, 1953 to May 26, |1953. 

His personnel card shows that during this period he was treated for the 
removal of a cyst from his forehead and for back str. (Exhibit /C, 9); 
also, during this period plaintiff had a mole removed from his groin 
(Exhibit C, 13); it is unknown as to which cause or condition was pri- 
marily responsible for the sick leave taken (Exhibit C, 13, 21, 22); that 
the next record of a complaint by the plaintiff with respect to his claimed 
back condition occurred on October 31, 1956 at which time he was away 
from his employment for five days due to illness (Exhibit C, 14); that 
plaintiff, in 1954, commenced outside employment consisting of carpentry 
and general repair work, and building recreation rooms (Exhibit C, 20, 
21); that his outside employment was irregular, averaging a job a month 
(C, 21); that in 1955, plaintiff earned approximately $400 to $500 from 
his outside employment (Exhibit C, 23); that plaintiff was engaged in out- 
side employment from 1954 to approximately 1958 (Exhibit C, 20); and 
finally, on June 2, 1959, plaintiff was examined by the Board of Police 


and Fire Surgeons who made a diagnosis of chronic lumbosacral strain 
with a disability rating of 50% (Exhibits A, 1, 2). 
Although otherwise alleged by the plaintiff, the only medical 
testimony contained in the several transcripts of hearings relative to 
causation of back injury is that of Dr. J. B. Harrel who testified that 
there was a possibility that plaintiff's condition was service connected. 
(Exhibit C, 22). 
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Plaintiff has charged the defendants with arbitrary and capricious 
action in the performance of their administrative duties. But the burden 
of attacking an administrative order or determination is not sustained by 
making allegations which are but general conclusions of the movant. 
Pacific States Box and Basket Co. v. White, et al., 296 U.S. 176, 185; 

80 L. Ed. 138, 146; Sheridan Wyoming Coal Co., Inc. v. Krug, 83 U.S. App. 
D.C. 162, 168, F.2d 557, 559. A perusal of the several transcripts of 
hearings which constitute the record in this matter is sufficient to demon- 
strate that plaintiff's assertions find no support therein. Conversly, the 
record does contain substantial evidence and does demonstrate a rational 
basis for the administrative determination here challenged. 

In such posture the court is not authorized to interfere, even though, 
from the facts, the court might reach a different conclusion. On that point, 
the United States Supreme Court in the case of Gray v. Powell, 314 U.S. 
402, 412; 86 L. Ed. 301 stated: 

"Where, as here, a determination has been left to an administra- 

tive body, this delegation will be respected and the administra- 

tive conclusions left untouched. * * * It is not the province 

of the Court to absorb the administrative functions to such 

an extent that the executive or legislative agencies become 

mere fact finding bodies deprived of the advantages of prompt 

and definite action." 
and in the case of Rochester Telephone Corp. v. United States, 307 U.S. 
125; 83 L.Ed. 1147 the same Court stated: 

"Having found that the record permitted the Commission to 

draw the conclusion that it did, a court travels beyond its pro- 

province to express concurrence therewith as an original 

question." 


Likewise, that Court stated in the case of Swayne & sort v. United 
States, 300 U.S. 297; 81L. Ed. 659; that: 
"Such determination will not be set aside by the Courts if 
there is evidence to support them. Even though, upon a 
consideration of all the evidence, a Court might reach a 
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different conclusion, it is not authorized to substitute its | 


own for the administrative judgment" (p. 304). * * * Even 

though, as appellants seem to argue, the evidence may lend 
itself to support a different inference, we are without authority 

to substitute our judgment for that of the secretary that the 
discrimination was unreasonable." (p. 307). 
CONCLUSION 

It is respectfully submitted that since, from the complaint and 
exhibits, it clearly appears that plaintiff was given a full and fair hear- 

ing and that the conclusion reached by the defendant has a rational 


basis, the Court is without jurisdiction to enjoin the action of defendants, 


and, accordingly, summary judgment in favor of the defendants should 
be entered. | 


/s/ CHESTER H. GRAY 
Corporation Counsel, D. Cc. 

/s/ GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ JOHN A, EARNEST 
Assistant Corporation Counsel, D.C. 


/s/ WILLIAM F, PATTEN 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendants} 
* * * 


[ Filed May 26, 1960] 


EXHIBIT A 
P.D. 18.4285 
BEFORE THE POLICE & FIREMEN'S RETIREMENT & RELIEF BOARD 
June 4, 1959 | 
IN RE: Disability retirement of Private Kenneth B, Crawford, 
#6 Precinct, Metropolitan Police Department. 
THE BOARD: 


Victor A. Howard, Chief, Administration & Safety Division, 
Acting Chairman. 
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Lyman J. Umstead, Assistant Corporation Counsel, D.C. 

Dr. Arthur E. Cliff, Chief, Health & Examining Service. 

Carl P. Pool, Deputy Fire Chief, D.C. Fire Department. 

George R. Wallrodt, Deputy Chief of Police, Met. Police. 

DR. WILLIAM O. BAILEY, JR. 
testified under oath as follows: 
BY MR. HOWARD: 

Q. Dr. Bailey, will you tell us about Mr. Crawford? 

A. Kenneth B. Crawford was examined by the Board of Police 
and Fire Surgeons on June 2, 1959. (Reading letter from Dr. J. Blaine 
Harrell) "Private Crawford states that about eight years ago while on 
duty he fell and hurt his back. Since that time he has had episodes of 
acute low back pain. X-rays taken of the lumbar spine in May of 1953 
and November of 1956 were negative. 

"He reported a recurrence in June 1958 and improved on simple 
conservative management; however, he has not resumed regular duty 
since that time. He was seen by Dr. Hugo Rizzoli, neurosurgeon, in 
1959. Dr. Rizzoli states, "It is my impression that this patient has a 
chronic lumbosacral strain and that he probably does not have a ruptured 
disc. At this time I would not recommend myelogram or surgery. I 
feel it would be best for him to learn the postural back exercises to see 
whether or not this will help rehabilitate him for full duty." 

‘He was referred to Dr. Wise, Director of the Physiotherapy 
Department at the George Washington University Hospital, whose inde- 
pendent diagnostic impression was recurring lumbosacral strain. After 
a period of physiotherapy he discontinued the therapy, feeling that a 
plateau of improvement had been reached. Private Crawford's captain 
informs me that there is no lighter type work available than those Private 
Crawford has found impossible to accomplish. 

"T do not believe further efforts in rehabilitation will improve 
Private Crawford to the point where he will be able to perform his duties 
as a policeman. I therefore recommend that he appear before the Retire- 
ment and Relief Board for consideration of retirement. The diagnosis is 


chronic lumbosacral strain. The disability rating is 50%." 
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PRIVATE KENNETH B. CRAWFORD 
testified under oath as follows: 
BY MR. HOWARD: 
Q. What is your name and home address? A. Kenneth B. Craw- 
ford, 12724 Connecticut Avenue, Silver Spring, Maryland. 


. Are you married? A. Yes. 
. What is your wife's name? A. Virginia. 
. Is this the first marriage for both you and Mrs. Crawiord? 


. Neither of you ever previously married? A. No sir, 

. Are there any children of the marriage? A. Two. 

. Will you give us their names and dates of birth? A. Janette 

E., May 13, 1948; Susan B., October 26, 1949. | 
Q. The record shows that you were born October 27, 1923, you are 

now 35 years of age; you were appointed to the Force September 16, 1948 


and have approximately ten years and nine months on the Force. Do you 
have any previous military service? A. I was in the Merchant Marine 
during World War IJ, and in the Reserve in the Police Department. 

Q. No active service in the military forces, however ? A. That's 
right. | 

Q. Any prior Federal or District Government service before 
coming in the Police Department? A. I worked at the Government 
Printing Office for about one and a half years. 

Q. Do you recall the dates of your service there? A. August of 
'44 to February '46, I believe, sir. 

Q. What did you do between 1946 and September, 1948, when you 
came on the Police Department? A. I worked in the mail =p at the 
American Road Builders Association and drove a taxi. | 

Q. That was non-Government service? A. Yes. 


Q. Are you familiar with the provision of the law that permits you 
| 
to elect to take a reduced pension and have that amount transferred over 
to the pension your wife or minor child would receive, in the event they 


should survive you? A. No sir. 


24 

Q. Well, under the law you may elect to accept a pension reduced 
by 10%, and that amount would be added to your wife's or designated 
minor child's if they were to survive you. We ask each man what their 
wish is; it's a privilege you can avail yourself of if you wish. A. I 
believe I would prefer the full pension. 

DR. BAILEY: On this front sheet it says lumbo-sacral pain, 
rather than strain. 

DR. CLIFF: The letter itself mentions strain. 

DR. BAILEY: I think the final decision of the Board was pain, if 
that's what Dr. Reed has written. 

BY DR. CLIFF: 

Q. The letter states you injured your back about eight years ago, 
on duty? A. It was in December, just before Christmas; I believe it's 
nine years now. 

Q. 1950, '51? A. [believe it was '50, sir. 

Q. Idon't believe it's on the sick card. A. There's a report on 
file. 

MR. HOWARD: There's an entry on his personnel record card: 
"December 22, 1950. Injury while on duty maintaining arrest of a dis- 
orderly prisoner, tripped and fell to pavement. Treated at Police and 
Fire Clinic for contusion to right hip, December 23, 1950, Dr. J. B. 
Harrell." 

Q. Would you tell us how this interferes with your police duties? 
A. Any bending or twisting causes very severe pain. 

Q. Have you re-injured yourself anytime since then? A. No, sir. 

Q. The record does show, in '57 you lost, for back strain, four 
days, ten days, 12 days; 12 days in '58, 15, 9 and one, to date. 

BY MR. UMSTEAD: 
Q. Officer, you had this fall in 1950? <A. Yes, sir. 


Q. When'did your back first start bothering you -- when did you go 


to the clinic? |A. I was working 4 - 12 when it happened, I went to the 
clinic the next morning. 
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Q. For the back pain? A. Yes, sir. I believe that's correct, sir. 


Q. What kind of therapy was recommended for you? The x-rays 
| 
| 


turned out negative, did they recommend any kind of therapy ? 
A. Not right after the injury. 

Q. Did they recommend it at any time? A. Yes. 

Q. What kind?’ A. I went to the Clinic for approximately three 
months for diathermy treatments, and they recommended postural 
exercises. 

Q. Did you complete those exercises? A. Yes, sir. I chan to 
G.W. for about three weeks and got diathermy and ultrasound and massage. 

BY MR. HOWARD: 

Q. Was there any noticeable results or improvement as the result 
of these treatments and exercises? A. Very slight, sir. 

Q. To what degree does it preclude you from serving as a police 
officer? A. Sitting, standing, too long, either one, I have severe pain. 

I have it right now. It's hard to get in any comfortable position, 
BY DR. CLIFF: 

Q. You were hurt around 1950 and you didn't start losing time 
until 1956. Did you have any difficulty between the original injury in 
1950 and 1957? A. Certainly I did, yes, sir. 

Q. Judging from the record it wasn't severe enough to lose time. 
A. It wasn't too bad at first; it's gotten progressively worse in the last 
few years. | 

Q. But you had symptoms between 1950 and 1957? A. {28 sir. 

Q. Did you do anything in 1956 or 1957 which could have aggravated 
it or made the condition worse? A. Not to my knowledge. 

Q. Any injury at home or off duty? A. No, sir. 

MR. UMSTEAD: What has been your assignment in the last four 
years? A. I was inthe scout car until the last time I had my acute 
attack, and then the captain took me out of the car and I was in the sta- 
tion on light duty. 

MR. HOWARD: Do you have any questions you would like to ask 
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us, Mr. Crawford? We've been asking you all the questions. A. I 
don't think so. 
MR. HOWARD: That will be all then. Thank you. 
May 20, 1960 (Witness excused) 


* * * 


EXHIBIT B 
P.D. 18.4285 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of General Administration 


Personnel Office (SEAL) Reply To: 
499 Pennsylvania Ave., N.W. 
Washington 1, D.C. 


[ Filed May 26, 1960] 


June 15, 1959 


DISABILITY RETIREMENT 
(Not Incurred in Line of Duty) 


ORDERED: 

That Kenneth B. Crawford, a Private in the Metropolitan Police 
Department, having been found physically incapacitated for further duty 
by reason of disability not incurred in the performance of duty as a 
policeman, is hereby retired, to take effect from and after June 30, 1959. 

That Kenneth B. Crawford is hereby directed to reappear before the 
Board of Police and Fire Surgeons and the Police and Firemen's Retire- 
ment and Relief Board within two years from the date of his retirement 
and within each two succeeding years thereafter until he shall have 
reached the age of fifty-five. 

By order of the Police and Firemen's Retirement and Relief Board: 


/s/ Victor A. Howard 
Acting Chairman, Police and 
Firemen's Retirement and 
H:o Relief Board 
Official copy furnished: 
Police (4) 
Acct. 0. 
Disb. 0. 
Pvt. Crawford, c/o P.D. 


Previous service claimed, but of no benefit. 
[ Certificate of True Copy sgd. by Victor A. Howard] 


[ Filed May 26, 1960] 


P.D. 18.4285/2 

BEFORE THE POLICE & FIREMEN'S RETIREMENT & RELIEF BOARD 
August 20, 1959 

IN RE: Re-hearing in case of disability retirement of Private 
Kenneth B. Crawford, #6 Precinct, Metropolitan Police Department. 
THE BOARD: 


Victor A. Howard, Chief, Administration & Safety Division, 
Acting Chairman. 


Lyman J. Umstead, Assistant Corporation Counsel, D.C. 

Arthur E. Cliff, Chief, Health & Examining Service. 

Carl P. Pool, Deputy Fire Chief, D.C. Fire Department. 

George R. Wallrodt, Deputy Chief of Police, Met. Police Dept. 

PRIVATE KENNETH B, CRAWFORD 
testified under oath as follows: 
BY MR. HOWARD: 

Q. State your full name and address, please. A. Kenneth B. 
Crawford, 12724 Connecticut Avenue, Silver Spring, Maryland. 

Q. Mr. Crawford was originally before this Board for cansidera- 
tion of retirement-- 

DEPUTY CHIEF WALLRODT: Would you ask this gentleman to 
identify himself so we'll know who he is? 

Q. At this point in deference to Chief Wallrodt, I'll ask you your 
name, please ? 

MR. HELLER: Norman H, Heller, 715 Perpetual Building; I'm 
the attorney for Kenneth Crawford. 

Q. While I'm about it, may we have your name and address? 

MRS. CRAWFORD: Mrs. Virginia M. Crawford, 12724 Connecticut 
Avenue, Silver Spring, Maryland. 

Q. You are the wife of Mr. Crawford? 

MRS. CRAWFORD: That's right. 

Q. Mr. Crawford's case was originally heard on June 4,/1959. 
Subsequent to that time, through his attorney, Mr. Heller, he requested 
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a re-hearing and as an outgrowth of that request for a re-hearing, Mr. 
Heller had asked that the following-named individuals be present: Dr. 
J. Blaine Harrell; Private Raymond Roberson; Private William Reed, 
6th Precinct, and Officer Frederick C. Zangardi, 6th Precinct. Sub- 
sequent to the receipt of this letter, Mr. Heller withdrew the request 
for Officer Raymond Roberson and in lieu of Officers Reed and Zangardi, 
requested that statements that they had submitted be read into the record, 
both of which requests the Chairman agreed to. 

In order to refresh the recollection of the members of the Board, 
I would like to advert to the testimony adduced at the original hearing. 
The Board at that time was comprised of Victor A. Howard, Mr. Lyman 
J. Umstead, Dr. Arthur E. Cliff, Chief Carl P. Pool of the Fire Depart- 
ment, and Deputy Chief George R. Wallrodt representing the Police 
Department. And the surgeon member representing the Board of Police 
and Fire Surgeons was Dr. William O. Bailey. 

To refresh everybody's recollection I'll read what Dr. Bailey 
testified to with regard to Mr. Crawford: (Reading from record of 
hearing held June 4, 1959.) 

"A Kenneth B. Crawford was examined by the Board of 

Police and Fire Surgeons on June 2, 1959. (Reading letter 

from Dr. J. Blaine Harrell.) 'Private Crawford states that 

about eight years ago while on duty he fell and hurt his back. 

Since that time he has had episodes of acute low back pain. 

X-rays taken of the lumber spine in May of 1953 and November 

of 1956 were negative. 

*He reported a recurrence in June 1958 and improved on 


simple conservative management; however, he has not resumed 


regular duty since that time. He was seen by Dr. Hugo Rizzoli, 


neurosurgeon, in 1959. Dr. Rizzoli states, "It is my impres-~ 
sion that this patient has a chronic lumbosacral strain and that 
he probably does not have a ruptured disc. At this time I would 
not recommend myelogram or surgery. I feel it would be best 


29 
for him to learn the postural back exercises to see whethe 
or not this will help rehabilitate him for full duty." 

‘He was referred to Dr. Wise, Director of the Physio-+ 
therapy Department at the George Washington University 
Hospital, whose independent diagnostic impression was rer 
curring lumbosacral strain. After a period of physiotherapy 
he discontinued the therapy, feeling that a plateau of improve- 
ment had been reached. Private Crawford's captain informs 
me that there is no lighter type work available than those 
Private Crawford has found impossible to accomplish. 

‘I do not believe further efforts in rehabilitation will 
improve Private Crawford to the point where he will be 
able to perform his duties as a policeman, I therefore recom- 
mend that he appear before the Retirement and Relief Board 
for consideration of retirement. The diagnosis is chronic 
lumbosacral strain. The disability rating is 50%." 


Then I took up the routine questions relative to his marital life 
and family history and so forth, and then Dr. Cliff took over the/exam- 
ination and Dr. Cliff addressed a question to Dr. Bailey reading as 


follows: 

DR. BAILEY interjected: "On this front sheet it says lumbo- 
sacral pain, rather than strain. 

DR. CLIFF: The letter itself mentions strain. 

DR. BAILEY: I think the final decision of the Board was pain, 
if that's what Dr. Reed has written." 

Then Dr. Cliff addressed questions to Mr. Crawford as 
follows: 

Q. The letter states you injured your back about eight years ago, 
on duty? A. It was in December, just before Christmas; I believe it's 
nine years now. 

Q. 1950, '51? A. I believe it was '5O, sir. 

Q. I don't believe it's on the sick card. A. There's a report on 
file." 
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Then I read an entry from the personnel record card: "December 
22, 1950. Injury while on duty maintaining arrest of a disorderly prisoner, 
tripped and fell to pavement. Treated at Police and Fire Clinic for con- 
tusion to right hip, December 23, 1950, Dr. J. B. Harrell." 

Then Dr. Cliff resumed: 

"Q. Would you tell us how this interferes with your police duties ? 
A. Any bending or twisting causes very severe pain. 

Q. Have you re-injured yourself anytime since then? A. No, sir. 

Q. The record does show, in 57 you lost, for back strain, four 
days, ten days, 12 days; 12 days in '58, 15, 9, and one, to date." 

Then Mr. Umstead took over: 

"Q. Officer you had this fall in 1950? A. Yes, sir. 

Q. When did your back first start bothering you -- when did you go 
to the clinic? A. I was working 4 - 12 when it happened, I went to the 
clinic the next morning. 

Q. For the back pain? A. Yes, sir. I believe that's correct, sir. 

Q. What kind of therapy was recommended for you? The x-rays 


turned out negative, did they recommend any kind of therapy? A. Not 


right after the injury. 

Q. Did they recommend it at any time? A. Yes. 

Q. What kind? A. I went to the Clinic for approximately three 
months for diathermy treatments, and they recommended postural 
exercises. 

Q. Did you complete those exercises ? A. Yes, sir. I went to 
G.W. for about three weeks and got diathermy and ultrasound and 
massage."’ 

Then I came in at this point and asked: 

"Q. Was there any noticeable results or improvement as the result 
of these treatments and exercises? A. Very slight, sir. 

Q. To what degree does it preclude you from serving as 2 police 
officer? A. Sitting, standing, too long, either one, I have severe pain. 
I have it right now. It's hard to get in any comfortable position." 
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Then Dr. Cliff resumes: 

"Q, You were hurt around 1950 and you didn't start losing time 
until 1956. Did you have any difficulty between the original injury in 
1950 and 1957? A. Certainly I did, yes, sir. 

Q. Judging from the record it wasn't severe enough to lose time. 


A. It wasn't too bad at first; it's gotten progressively worse in|the last 
few years. | 

Q. But you had symptoms between 1950 and 1957? A. Yes, sir. 

Q. Did you do anything in 1956 or 1957 which could have aggravated 
it or made the condition worse? A. Not to my knowledge. 

Q. Any injury at home or off duty? A. No, sir.” 

Then Mr. Umstead asked: 

"Q. What has been your assignment in the last four years? 

A. I was in the scout car until the last time I had my acute attack, and 
then the captain took me out of the car and I was in the station on light 
duty." | 

That is the bulk of the questions asked and facts adduced fat the 
original hearing. Now, Mr. Heller, I presume you would like to take 
over? | 

Mr. Heller: Yes, sir, if I may. 

PRIVATE KENNETH B. CRAWFORD 
BY MR. HELLER: 

Q. I would ask Mr. Crawford; first, when did you enter into the 
Police service? A. September 16, 1948. | 

Q. Did you at that time take a physical examination? A, Yes, sir. 


| 
Q. You passed that examination? A. Yes, sir. 


Q. Is there a copy of that examination in his personnel record? 

MR. HOWARD: I would imagine so. 

DEPUTY CHIEF WALLRODT: It would be in this file, Mr. Howard. 
(Presenting personnel folder.) 

MR. UMSTEAD: What is your point, Mr. Heller ? 

MR. HELLER: Whether or not an examination was made| of his 
back, and if so, what was found. 
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MR. UMSTEAD: As to ‘whether or not a specific examination was 
made of the back? 

MR. HELLER: Yes. 

MR. UMSTEAD: The Board of Surgeons must have passed him 
for appointment, that of necessity would be the case. They undoubtedly 
did pass him because it is my understanding that they all must pass or 
they wouldn't be appointed--right, Chief ? 

DEPUTY CHIEF WALLRODT: That is correct. 

MR. HOWARD: (Reading from medical survey dated 8-17-48.) 
There is nothing here to indicate that any specific examination was 
made of the back. Under "Muscles and Articulations" it says "OK." 

.MR. UMSTEAD: For the record, the examination did not refer 
to an examination being made of any specific portion of the anatomy. 

MR. HELLER: Taking the body as a whole, he was physically fit 
for police duty ? 

MR. UMSTEAD: So conceded, as are all police officers when 
they enter on duty. 

Q. Did you have to take an examination after your probationary 
year? A. Yes, sir. 

Q. Insofar as you know, you passed that examination? A. Yes. 

Q. Prior to your entrance on the Police Force had you had any 
difficulty with your back? A. None. 

Q. Had you ever had occasion to be treated by a physician for 
any back trouble? A. No, sir. 

Q. Had you ever been hospitalized prior to your entrance in the 
Police service? A. I had to have my tonsils out to come on the Police 
Force. 

Q. Anything else? A. No, sir. 

Q. You complained that on an occasion, December, 1950, you had 


difficulty in making an arrest. Have you had occasion to check at #6 


Precinct and see if any reports were made concerning that arrest ? 
A. Yes, sir. 
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Q. Do you remember what those reports state? A. Yes, sir. 

Q. Will you tell the Board what those reports state? 

MR. UMSTEAD: Do you have the reports, Mr. Heller? 

MR. HELLER: I have this copy. 

DEPUTY CHIEF WALLRODT: The official report is contained in 
this file. 

MR. UMSTEAD: I think to have him paraphrase something that 
was said then would be putting an undue burden on the witness; they 
are in the file. | 

MR. HELLER: I believe Mr. Howard has put the entry in the 
record. 

MR. UMSTEAD: Are you referring to what Mr. Howard read, 
this entry? "December 22, 1950. Injury while on duty maintaining 
arrest of a disorderly prisoner, tripped and fell to pavement. Treated 
at Police and Fire Clinic for contusion to right hip, December 23, 1950, 
Dr. J. B. Harrell.” That's already in the record. 

DEPUTY CHIEF WALLRODT: Here's the official report! (Indicat- 
ing report in personnel file "Report of Injury to Member of Metropolitan 
Police Force" dated December 22, 1950.) | 


Q. Did you report to the clinic as a result of this incident, 
December 22, 1950? A. Yes, sir. 
Q. Were you required to lose any time from work? A. |I don't 


believe I was at that time, sir. 

Q. After 1950, do you remember when--after December (22, 1950, 
do you remember when your back first started giving you any pain? 
A. It did off and on, but it didn't seem to be too bad at that time. 

Q. Did there come a time when it hurt you severely enough for you 
to report to the clinic? A. Yes. 

Q. Do you remember approximately when that was? A.) I believe 
it was '53. 

Q. Do you remember who spoke to you at the clinic? A, Dr. 
Harrell. 
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Q. Do you know approximately how much time you were off during 
that period? A. Around nine days. 

Q. At that time were you not treated also, was a cyst removed 
from your forehead? A. Yes. 

MR. UMSTEAD: During the nine days a cyst was removed from 
your forehead ? 

MR. HELLER: Yes. 

Q. Who removed the cyst? A. Dr. Harrell. 

Q. When you reported to the clinic was the reason for going 
because of the cyst or because of back trouble? A. My back was the 
primary reason. 

Q. Where was the cyst removed? A. My forehead, right side. 

Q. Were you hospitalized? A. No, I was in the hospital long 


enough to have it removed and then released. 
Q. If you had not had the back trouble would you have been able 
to report back to work after the removal of the cyst? A. Yes, sir. 


Q. Do you remember approximately how long after that you had 
to report to the clinic for any other reason? A. No, I don't. 

Q. Did you receive contusions to your chest in October, 1955-- 
remember that? A. Yes, sir. 

Q. How did you get those? A. While maintaining an arrest of a 
disorderly drunk on Columbia Road. 

Q. What happened? A. He refused to come along. 

Q. Was there physical impact between the two of you? A. Yes. 

Q. What happened to your body? A. He didn't have any shirt on 
and it was quite a warm night, and he was slippery as an eel. I tried to 
hold on to him and my night stick all over the room, and coming down 
the stairs, narrow stairs, we were jostled around, and he was fighting 
all the way to the wagon. 

Q. Do you remember approximately how much time you took off 
at that time? A. I don't remember. 

Q. Do you remember reporting to the clinic in November of 1956 
for any back trouble? A. I believe I did, yes, sir. 
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Q. So that the record as indicated in the hearing that was|held 
| 
before, where a question was put, "The record does show, in '57 you 


lost, for back strain, four days, ten days, 12 days; 12 days in "SB, 15, 
nine, and one, to date"; that question is not answered. If that were the 
answer it would be incorrect, would it not, insofar as the original nine 
days in 1953? A. Yes, sir. 

Q. When you were asked by Dr. Cliff, ‘You were hurt ardund 1950 
and you didn’t start losing time until 1956"; that question should have 
been answered yes, insofar as you did start losing time in 195 3+-is that 
true? A. Yes. 

MR. UMSTEAD: Is that the time that he had the cyst removed? 

MR. HELLER: Yes. 

MR. UMSTEAD: Insofar as this change in the record is concerned, 
the change which you just indicated--in addition to back trouble you say 
he had a mole or cyst removed and at that time he lost nine days ? 

MR. HELLER: He went off sick May 12, 1953 and went back to duty 
May 26, 1953 for nine days and had three visits, that's signed by Dr. 
Harrell. (Reading from sick record.) "Cyst removed from forehead; 
back strain," or "str." which I suppose is strain. 

Q. You have been seen by Dr. Rizzoli and Dr. Wise and Dr. 
Harrell in connection with your back trouble? A. Yes. 

Q. Did you ever complain to any of them about any pains running 
down your leg? A. No, sir, I didn't at that time. | 

Q. When's the last time you saw any doctors, or they saw you? 

A. The last time that I saw any was June 2nd when I sppesredit before 
them for examination. 

Q. Prior to that time did you have occasion to complain of pains 
in your leg? A. No. 

Q. Have you had such pains since that date? A. Yes. 

Q. Will you describe for the Board what pains you have had since 
the last Board meeting? A. The back is hurting about like before, but 
now I have pain in the thigh and calf of my left leg. 
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MR. UMSTEAD: Did you have that pain when you appeared before 
this Board the last time? A. No, sir, I didn't. 

Q. Mr. Crawford, you have answered this question once before. 
Can you think of any occasion other than the times that you have stated 
when you have fallen down or been involved in an altercation and possibly 
injured your back, other than the times we have talked about here ? 
A. No, sir. 


Q. Were you ever involved in an automobile collision? A. A 


very slight one with the scout car; we just kissed right front fenders. 


MR. UMSTEAD: When was that? A. I believe it was back in 
1954, I'm not too sure about that date. 

MR. UMSTEAD: Were you hospitalized or did you go to the clinic 
for that? A. No, sir. 

Q. You served in the Merchant Marine ? A. Yes, sir. 

Q. What type of work did you do in the Merchant Marine ? 
A. Fireman and oiler. 

Q. Did that require any physical work? <A. Fireman did. I was 
on a coal-burning ship on the Great Lakes, shoveling coal. 

Q. Were you able to do that without difficulty to your back? 
A. Yes, sir. 

Q. That's all I have of Mr. Crawford. 

MR. HOWARD: Do you want to examine anybody else ? 

MR. HELLER: Yes. 

MRS. VIRGINIA M. CRAWFORD 
testified under oath as follows: 
BY MR. HELLER: 

Q. Mrs. Crawford, when were you and Mr. Crawford married? 
A. July 4, 1947. 

Q. How long did you know him prior to that time? A. About a 
year. 

Q. From the time that you first knew him until he went on the 
Police Force, have you ever heard him complain about any difficulty 
with his back? A. No, sir. 


| 
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Q. What was his general physical condition, so far as you could 
tell? A. Fine, I thought. 
Q. Did there come a time after you were married when he did have 
some difficulty with his back? A. Not until 1950. 
Q. How did that manifest itself to you--how could you tell he was 


| 


having trouble? A. Well, he couldn't straighten up sometimes, it hurt 
him to walk. 

Q. Has this condition gotten better or worse? A. I eine it's 
gotten worse; it's not any better. 

Q. During the period from approximately 1950 until 1953 Rene 


there ever any occasions when you could tell that your husband was having 
trouble with his back and didn't take off from work? A. Yes, sir. 
Q. Do you remember any specific occasion or time, can you think 


of anything that might have happened where you and your husband had any 
discussions about this? A. Well, I can't think of just one right/off, but 
there were several. 

Q. That is all I have of Mrs. Crawford. 

MR. HOWARD: It was my understanding that you had some ques- 
tions to put to Dr. Harrell. 

MR, HELLER: Yes. 

DR. J. BLAINE HARRELL 
testified under oath as follows: 
BY MR. HELLER: 

Q. Dr. Harrell, are you familiar with the physical condition of 
Officer Crawford? A. Yes. | 

Q. He joined the Police Force in 1947, Ithink-- A. 1948. 

Q. 1948. I have a copy of Police Department Form 51, which 
keeps a record of his visits to the clinic. I believe the original will 
be in his personnel file. Will you accept the copy in evidence? | 

MR. UMSTEAD: We can, but it would be a duplication. We have 
the original. 

Q. From the time of his appointment in 1948 until May of 1953 
Mr. Crawford had a total days absent of 17 days, due to dental extractions, 


38 
cold, edema, cold, cold, puritis ano, and cold. That's a period of five 
years, doctor. Is that an unusual amount of sick leave for a police 
officer to take in that length of time? A. I don’t know. 

Q. Do you recall removing a cyst from Officer Crawford's fore- 
head in 1953? A. Yes. 

Q. Would you identify your signature on this notation? 

MR. UMSTEAD: Referring to the entry of what date ? 

MR, HELLER: May 12, 1953. 

A. That is not my signature. That's merely to identify that he was my 
patient when he was off. 

Q. Do you know who would have written this? A. It may have 
been anybody; I don’t know. 

Q. Would they have written it from instructions from you? 

A. Let me explain--this is a clerical list done by a clerical group at 
the clinic, to show that they were in. 

Q. Where it says cyst removed from forehead and back strain-- 
whoever wrote that would have gotten their information from you? 

A. Yes. 

Q. Do you recall removing the cyst? A. Yes, it was a combined 
operation, a cyst from the forehead and a mole from the groin. Here is 
the record. (Presenting folder.) 

Q. Officer Crawford was off from duty at that time for nine days. 
Was that nine days only for the removal of the cyst or was the back strain-- 

MR. UMSTEAD: As long as he answered that question by saying it 
was a combined operation, it might be better to ask whether it was the 
combination of the two operations that was the sole reason for the nine 
days, or if it was back strain in addition. 

MR. HELLER: However you want to word it--two operations. 

A. Removal of a mole and a cyst. 

Q. At that time the record shows that he had back strain--could the 
removal of the cyst and the mole have required him to be off from duty 
for nine days? A. I can't recall at all. It could have been reasonable 


for him to take that long. I just don't have an independent recollection, 


it’s too far gone. 
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Q. His next visit to the clinic was October 24, 1955 through 
October 30, 1955. He went to the clinic twice and was off five days 
and there's a notation "Contusion, chest, a.w."’ and you evidently saw 
him at that time. A. Contusion to chest, that's all I can make out. 
A.W., I don't know what that means -- it means at work. 
Q. Mr. Crawford testified that he received those contusions to 
the chest in making an arrest. He was off five days. Does the fact that 
he was off five days indicate to you that the contusions were fairly severe? 
A. Yes. 
Q. In receiving these contusions at that time, is it conceivable or 
possible that Officer Crawford also aggravated the back condition that he 
received in 1953? A. It is conceivable. 
Q. And could he have received independent injuries to his| back at 
that time? A. It is conceivable. 
Q. He was to the clinic November 2, 1955 through November 8, 
1955, three days off, evidently there were days off in between, for con- 
tusions to the chest. That would make a total of eight days for the con- 
tusions. His next visit was for grippe and after that, on October 31, 
1956 through November 7, 1956, he was seen by Dr. Dean and the notation 
is Recurrent back pain, old injury at work.'' You say you don't make 
this record, so you don't know what Dr. Dean has stated about this patient. 
Then in February, 1957 he was off four days for recurrent back/strain 
and seen by you, and I believe the rest of the visits-- A. Maybe it would 
help if I tell you how these notations come to be made on here. Whena 
patient comes to the clinic and we see him we fill out a card with the 


number of days and when we make a diagnosis we write the diagnosis on 


the card and then someone takes it off the card and puts it on here. 

MR. UMSTEAD: In 1955 when the contusions were inflicted on this 
officer, if he had complained to the doctor of any back pain or difficulty 
at that time, that would have been included, there would have been a 
diagnosis of back trouble also? A. Yes, had the doctor thought it was 
important. 

Q. Dr. Harrell, Officer Crawford has been seen by Dr. Rizzoli, 
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Dr. Wise and yourself, in addition to Dr. Dean. The diagnosis that was 
reached was chronic lumbo-sacral strain. When you say "chronic" what 
do you mean by that? A. Something which lasts over a long period of 
time. 

Q. And the fact that it is a chronic condition doesn't imply that it 
is something congenital or something he was born with? A. No. 

Q. You said \his disability rating is 50%. When you said that did 
you mean that he would be able to do a half a day's work as a police 
officer? A. No, it would not. 

MR. UMSTEAD: Mr. Haller may not be aware that that is merely 
based on a standard set up as a guide and is no indication by the man as 
to how much he thinks he can or cannot do. 

Q. Dr. Harrell, from the facts that are in existence--before I ask 
this question I would like to have the two letters read into the record. 

MR. HOWARD: The two letters Mr. Heller has requested to be 
read into the record are as follows: 

This is under date of June 24, 1959, addressed to Lieutenant 

Robert A. Richmond, Acting Captain, Sixth Precinct. 

"Subject: Request by Private Kenneth B. Crawford, Sixth 

Precinct, for a report of my knowledge on circumstances sur- 

rounding an injury incurred by Private Crawford while main- 


taining an arrest in the 6200 block Georgia Avenue, N.W., and 


any information on subsequent after-effects of this injury. 

On Friday, December 22, 1950, while on duty and working 
the 4 PM to 12 Midnight tour of duty, assigned to No. 7 footbeat, 
an adjoining beat to No. 6 footbeat, being patroled by Private 
Kenneth B. Crawford, I had occasion to talk with Private Craw- 
ford at the station house after 12 Midnight, when checking off 
duty to the Acting Sergeant, Corporal Rufus T. Nash. It was 
at this time I learned from Private Crawford, he had slipped 
on the icy sidewalk in front of 6210 Georgia Avenue, N.W., 
landing on his blackjack in his right hip pocket, injuring his 
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right hip and back, while maintaining the arrest of Francis 
Ertter. 

Due to the fact that Private Crawford and I worked in the 
same section for some time and also had adjoining footbeats, I 
am well acquainted with him. Ever since the time of this injury 
Private Crawford has frequently complained to me of his back 
paining him and the discomfort he suffered at different intervals 
as a result of this injury. 

Private Crawford and I often talked of Francis Ertter, as 
I also had an altercation with Ertter about six months after 
Private Crawford's trouble with him, at 5th and Kennedy | 
Streets, N.W." That's signed: 'Frederick C. Zangardi, Pri- 
vate, Sixth Precinct." 
The next one is dated June 24, 1959, addressed to Lieutenant 

Robert A. Richmond, Acting Captain, Sixth Precinct. 

"Subject: Request by Private Kenneth B. Crawford, | 
Sixth Precinct, for a report of my knowledge on circumstances 
surrounding an injury incurred by Private Crawford while) main- 
taining an arrest in the 6200 block Georgia Avenue, N.W., and 
any information on subsequent after-effects of this injury. 

About 11:30 P.M. Friday, December 22, 1950, while on 
duty and working the 4 P.M. to 12 Midnight tour of duty and 
assigned in #62 Scout Car with Private Lee MclInteer, I responded 
to the 6200 block Georgia Avenue, N.W. On our arrival, I ob- 
served Private Kenneth B. Crawford standing on the sidewalk 
in front of 6210 Georgia Avenue, N.W., with a white male who 
had been placed under arrest by Private Crawford. I learned 
at this time of the difficulty encountered by Private Crawford 
in maintaining his arrest of this prisoner, both inside the 


premises 6210 Georgia Avenue and on the sidewalk in front 
of this address, and of the fact that while maintaining this 
arrest he had slipped or had been pushed to the pavement, 


injuring his back. 
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I worked in the same section with Private Crawford 
from this time until July 9, 1957 and was his partner in 
Scout Car #61 from February 27, 1953 to April 29, 1956, 
and am familiar with statements made by him at frequent 
intervals, concerning the pain and discomfort suffered by 
him due to this injury. 

A short time after being assigned to Scout #61 with 
Private Crawford and observing his apparent discomfort 


while driving the scout car, I took it upon myself to do all 


of the driving during the time we worked together, believ- 

ing that I could relieve him of some of his discomfort while 

driving the car. I continued this practice until relieved of 

my assignment in the scout car." That is signed: ‘William 

H. Reed, Private, Sixth Precinct.” 

Q. Dr. Harrell, there have been two sets of x-rays taken of 
Private Crawford's back, one in 1953 and one in 1956. They proved 
negative. Does that indicate to you that there is no injury present ? 

A. No. 

Q. Do you remember sending Officer Crawford for x-rays in 1953? 
A. No, I don't remember. 

Q. The record only indicates one visit in 1953 to the clinic, that 
is May 12, 1953, that is the occasion when he had the cyst removed. 

A. This was on February 11, 1953, x-ray of pelvis and hip. (Reading 
from material in folder.) 

Q. There is no record in this officer's records at the clinic-- 

MR. UMSTEAD: Let me interrupt. I assume you had x-rays also 
of the pelvis and hip at that time? 

Q. Where is the pelvis? Is that in the area that Officer Crawford 
is complaining about? A. Actually the pelvis is a little below the area, 
the spine ends at the junction of the pelvis; this x-ray would include that 
area. 

@. When you ordered an x-ray, you would specify what portion of 
the body? A. Pelvis. 
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Q. If he had been complaining of low back pain would you |have 
ordered those x-rays? A. Undoubtedly that was the reason I ordered 
them. I wouldn't have ordered them otherwise. 
Q. Dr. Harrell, the facts that have been submitted and the evidence 
at this point would indicate that Officer Crawford up until December of 
1950 had never had any back trouble, had never had any occasion to seek 


medical treatment for his back. He was able to, he even worked as a 


fireman, shoveling coal, prior to his entry into the police service. 
December 22, 1950, while maintaining an arrest he was thrown to the 


ground, and in May of 1953, among other reasons for visiting the clinic, 
he was there for back strain. In 1955, while maintaining an arrest, he 
received contusions of the chest which were severe enough for him to be 
off from work for eight days. In November of 1956 he saw Dr. Dean and 
a notation was made on the record, ''Recurrent back pain, old injury at 
work."' In November of 1953 he complained to you of his back and you 
sent him for x-rays, which came back negative. In February of 1957 
he saw you and the notation was, "Recurring back strain." In September 
of 1957 he saw you and he was off work ten days and the notation made 
was, "Low back strain." In December of 1957 he was off 12 days for 
recurring back strain, after seeing you. In June of 1958 he was off for 
12 days for recurring lumbar strain, after seeing you. October of 1958 
he saw you, he was off 15 days with back strain, At the end of October, 
1958 he had nine more days for lumbosacral strain. November|of 1958, 
recurring lumbo-sacral strain, and May 14, of 1959 the notation is, 
"Retired, chronic lumbo-sacral strain." Dr. Harrell, from your knowl- 
edge of Mr. Crawford's case, from the reports that you have received 
from Dr. Rizzoli, from the reports you have received from Dr.| Wise, 
do you have an opinion with reasonable medical certainty as to whether 
or not this injury was incurred in line of duty, noting also that there is 
a complete absence of any injury from any other source? A. That's 
a complicated question. 
Q. I'll agree with that. A. There is no question that he sustained 
the injury and this sequence of events occurred, as I have written in the 


retirement letter. Does that answer your question? 
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Q. Would you have an opinion that it did not occur in line of duty ? 
A. No, Ihave so written it in my letter. "Private Crawford states that 
about eight years ago--I should change that because there is an incidental 
--while on duty he fell and hurt his back. Since that time he has had epi- 
sodes of acute low back pain." 

Q. Idon't want to answer the question for you. Is it your opinion 
that his present ailment, with a diagnosis of chronic lumbo-sacral strain, 
is a result of an injury received on duty? A. Let me put it this way. 
The sequence of events is indisputable, and I think it is entirely possible. 

Q. Would you say probable? A. I won't vacilate between possible 
and probable. 

Q. I would like to point out that Congress-- 

MR. UMSTEAD: I don't think the doctor should be called upon to 
read or to have read or interpret any language of the Congress. The func- 
tion of this Board! is not going to be altered by Dr. Harrell's version of 
what the Congress meant or intended. 

Q. Absolutely. Doctor, are you familiar with the Federal Employees' 
Compensation Act? A. In a general way. 

Q. Ina case where a physician examines a person who claims to 
have been injured in the line of duty the physician must submit a report, 
and part of the report is his medical opinion of the association between 
the disabilities claimed and the injury alleged. What I'm asking you to 
do is give your opinion, considering just that. A. It's easy when you 
have x-rays--if the x-rays and clinical evidence and neurological evidence 
all pointed to some definite thing, that would be easy. But when the com- 
plaints are all purely subjective or conclusions or opinions, you have to 
base your judgment on the sequence of events. I always give the patient 
the benefit of the doubt if there is any question. Certainly in Mr. Craw- 
ford's case he seemed to be an honest person and when he said he had 
pain I accepted that. Dr. Rizzoli's and Dr. Wise's opinions were almost 


the same as mine, although they couldn't find any definite neurological 


defect. It's quite possible, regardless. I accept it but I can't say scienti- 
fically that it's true. 
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Q. The whole purpose of this hearing is the determination of 
whether or not this is in line of duty--that's the main question that has 
to be decided. 
MR. UMSTEAD: And that is the function of this Board to decide. 

Q. Absolutely, but I believe if Dr. Harrell is able to give his 
opinion it will enable the Board to come to a just and proper decision. 


A. LIaccepted it. 

Q. Inthe absence of any other evidence of injury other than in line 
of duty, and with your knowledge of the injury that he claims to have and 
that you believe that he does have, do you have an opinion as to whether it 
was incurred in the line of duty? A. As I said, the sequence of/events 
is indisputable. It's very clear; he was well, he was injured, he was sick. 

Q. In your opinion it was in line of duty? A. According to that 
definition, yes. 

Q. Ihave no other questions. 

PRIVATE KENNETH B. CRAWFORD 
BY DEPUTY CHIEF WALLRODT: 

Q. Mr. Crawford, since the date of your appointment until the 
present time, did you ever for compensation perform any work other 
than your duties in the Police Department? A. Yes, I used to do odd 
jobs, carpentry work. 

Q. Ever do any painting? A. No, none except for myself. 

Q. I want to invite your attention to a report in your file, is this 
your signature? (Presenting report dated June 28, 1955 addressed to 
Lieutenant John O. Curtis, Acting Captain, Sixth Precinct.) A. |Yes, sir. 
I believe it says painting and general carpentry work, but I didn't do any 
painting, I did the carpentry work. 

Q. (Reading from personnel file.) "June 28, 1955. To: Lieutenant 
John O. Curtis, Acting Captain, Sixth Precinct. Subject: Outside employ- 
ment by Private Kenneth B. Crawford of the Sixth Precinct. In compliance 
with Confidential Memorandums dated September 4, 1953 and May 13, 1955 
relative to outside employment by members of the Metropolitan |Police 
Department the following information is submitted. At the present time 
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Iam engaged in general repair work, consisting of painting, carpentry 
and general repair work. This work is not done for any contractor but 
is contracted by and the work done by myself. This work is done in my 
off duty hours and in no way interferes with my police work. The work 
is not of a steady nature but is done whenever I am able to obtain the 
work." Is that your report, sir? A. Yes, sir. If I may explain, back 
then Officer John Suckiel of the Sixth Precinct and I worked together and 
I did the carpentry work and he did the painting. He was taking the odd 
jobs where the painting was done and I was doing the carpentry work. 

Q. You were injured December 22, 1950? A. Yes, sir. 

Q. Your personnel record shows that in 1957 you had excessive 
sick leave, six days over the alloted amount; and in 1958 you had exces- 
sive sick leave, 12 days over the alloted amount. During that period of 
time were you engaged in any outside work? <A. It's been over a year 
ago since I've done anything at all. I did some small jobs when I was able. 

Q. Inthe latter part of 1958 and the first part of 1959 you were on 
several weeks’ light duty. During that period of time did you perform any 
outside work? A. No, sir. 

Q. During the time that you were going to the clinic for treatment 


to your back, did you ever advise any member of the Board of Surgeons 


that you were engaged in general repair work outside? A. No, not to 
my knowledge. 
BY MR. HOWARD: 

Q. Pursuing the Chief's questioning, subsequent to the time of your 
injury in 1950 and up to the period he has covered in his questions, were 
you engaged in these outside activities? A. 1954 was the first time I 
started to do odd jobs at all. 

Q. You never did that sort of work either as an accommodation or 
for hire prior to 1954? A. No, sir. 

Q. But during that period you have done this work? A. Yes, sir. 

Q. I would like to have a brief description of just what the work 
entailed. A. Putting new steps on back porches and all, and building 
recreation rooms, and just odd repair work. 
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Q. That did involve the lifting of fairly heavy timber at some 
time or other--I don't say as a regular thing, but occasionally ?| A. Yes. 

Q. About how frequently did you have these jobs during this period 
of '54 through '58? A. Not too often. I would only be able to work about 
every third week because of my hours. 

Q. But I take it from that that you did have fairly steady employ- 
ment? A, On my days off or after work or something I might do a job 
that would take two, three hours. 

Q. You worked pretty regularly? A. Not too regularly. 


Q. Saya jobamonth? A. Possibly yes, on an average. 
DR. CLIFF: I'm not too sure I've absorbed the answer as to the 


relative importance between the cyst and the back strain in 1953. Dr. 
Harrell, could you make a statement as to whether the back strain was 
primary or the cyst was primary ? 

DR. HARRELL: The x-ray was ordered on the 11th and the cyst 
and mole were removed on the 13th. | 

DR. CLIFF: The back strain, as I understand it, was the primary 
reason for his loss of time during that pericd? 

DR. HARRELL: (Referring to clinic file.) This wouldn't indicate 
that at all. 

DR. CLIFF: Do you know? 

DR. HARRELL: No, sir, and there would be no way of finding out. 

DR. CLIFF: I believe it was stated that Dr. Rizzoli had seen him 
twice and the first time he didn't recommend any further treatment. I 
was wondering when Dr. Rizzoli saw him the second time ? 

DR. HARRELL: February of 1959, he reviews the previous exam- 
ination. (Reading from Dr. Rizzoli's letter of February 24, 1959). 
"* * * Since that time he has had two acute attacks, one in July 1958, 
which necessitated his being off work for three weeks, and another in 
September 1958. The pain was entirely in the low back, without radia- 
tion into the legs. He was hospitalized with the last attack and placed 
in traction for three days with apparent improvement. He was off work 
for about five weeks and has been on light duty since. He finds that he 
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has some intermittent discomfort in his low back, over the sacral area, 
but primarily his difficulty is that he cannot stand for prolonged periods 
at atime. He is not anxious to have surgery, even if this were indicated, 
unless it was done as a last resort. There is no history of bowel or 
bladder dysfunction. He has worn back supports in the past but feels 
they do not give him any support in his low back. On examination, there 
is no tenderness or muscle spasm over the lumbar spine or over the 
sacrum. There is minimal limitation of motion on bending forward and 
backward. The straight leg raising test is negative. There are no motor, 
sensory or reflex abnormalities. It is my impression that this patient 
has a chronic lumbosacral strain and that he probably does not have a 
ruptured disc. At this time I would not recommend myelogram or surgery. 
I feel it would be best for him to learn the postural back exercises to see 
whether or not this will help rehabilitate him for full duty." 

DR. CLIFF: That's the last time? 

DR. HARRELL: That's in February of 1959. 

MR. HOWARD: Dr. Harrell, one question. I'm directing this to 
you to see if I understood what you meant when you answered Mr. Heller's 


question. He asked for your medical opinion as to whether or not the 


injury was incurred in the performance of duty. You wound up with a 
"yes" answer, but my interpretation of the "yes" was that there was a 
possibility of a service-connected injury in a restricted sense of the 
question. Am I correct in interpreting it that way? 

DR. HARRELL: Yes. 

MR. UMSTEAD: Since the Chief asked Officer Crawford whether 
or not he ever advised any member of the Board of Surgeons concerning 
his outside contracting duties, painting and carpentry duties; I ask you 
specifically if he ever mentioned it to you? 

DR. HARRELL: No. 

BY MR. HELLER: 

Q. Officer Crawford, did you ever perform any of these outside 

employment jobs during the periods you were off on sick leave ? A. No, 


sir, I never. 
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Q. Approximately how much did you earn doing this outside work, 
say in 1955? A. Idon't recall; I imagine $400 or $500. 

Q. How about 1956, do you remember that? A. I don't remember 
that, to tell the truth. 

Q. Did you earn as much in 1957 as in '55 on this outside work? 
A. No. 

Q. When you did these jobs did you have any helpers with you or 
did you do it by yourself? A. Officer Suckiel helped me. He's not here 
any longer, he quit and he's in business for himself now. 

MR. UMSTEAD: The contracting business? A. Yes, sir, 

Q. Did anybody else do any of this outside work? A. Yes, I had 
my brother-in-law help me. 

BY DR. CLIFF: 

Q. Idon't know if I missed your reply to this question or hot. Why 

did you go to the hospital in 1953, for your back or for the cyst? A. I 
- went to the hospital to have the cyst removed. 

Q. That was the primary purpose of your going to the hospital? 
A. Yes, sir. I think I had said something to Dr. Harrell sometime 
previously and he decided while I was off-- 

Q. You were off already before you went to the hospital? | A. Yes, 


Q. You were on sick leave for your back and in that period of time 
you went to the hospital to have the cyst removed? A. Yes. 

CHIEF POOL: You didn't remain in the hospital? A. No, I 
think I was only there about 40 minutes all together from the time I 
was admitted to the operating room until I went home. | 

MR. HOWARD: What about the removal of that mole on the groin? 
A. Yes, sir. | 

MR. HOWARD: That was done at the sametime? A. Yes. 

MR. HOWARD: The two operations didn't take place in 40) 
minutes. A. I believe they did. It didn't take Dr. Harrell very long. 

MR. HELLER: Did you ever strain your back or injure your back 
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while you were doing this part time work? A. No, sir, I did not. 
MR. HOWARD: If there are no further questions, that will be all. 
Thank you very much. We will take this case under consideration. 


(Witnesses excused) 
oO. 


May 20, 1960 
[ Certificate of hearing held on 8/20/59] 


EXHIBIT D 
P.D. 18.4285/2 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Department of General Administration 


Personnel Office [SEAL] Reply To: 
499 Pennsylvania Ave., N.W. 
Washington 1, D. C. 


August 24, 1959 


DISABILITY RETIREMENT 
(Not Incurred in Line of Duty) 


ORDERED: 

That Kenneth B. Crawford, a Private in the Metropolitan Police 
Force, D.C., having been found physically incapacitated for further duty 
by reason of disability not incurred in the performance of duty as a 
policeman, is hereby retired, to take effect from and after August 31, 
1959. 

That Kenneth B. Crawford is hereby directed to reappear before 
the Board of Police and Fire Surgeons and the Police and Firemen's 
Retirement and Relief Board within two years from the date of his retire- 
ment and within each two succeeding years thereafter until he shall have 
reached the age of fifty-five. 

By order of the Police and Firemen's Retirement and Relief Board: 


/s/ Victor A. Howard 
MoM OR OS Acting Chairman, Police and Firemen's 
Retirement and Relief Board 
Previous service claimed, but of no benefit 


[ Certificate of True Copy] [ Stamp: Indexed Aug. 27, 1959, 
| E.M.H., Central Files, 
M.P.D.C.] 
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MONICK/c EXHIBIT E 
GOVERNMENT OF THE DISTRICT OF COLUMBIA 


In the matter of 
Appeal of 


KENNETH B. CRAWFORD, 
Police Officer, 
Police Department, 


from the decision of the 


POLICE AND FIREMEN'S 
RETIREMENT RELIEF BOARD. 


Room 503 
District Building 
Washington, D.C: 


17 September 1959 
The meeting was called to order at 10:30 a.m. 
BEFORE: 
COMMISSIONERS: 
Robert E. McLaughlin and General A. C. Welling. 
ALSO PRESENT: 


Norman H. Heller, Attorney at Law, Suite 715 Perpetual Building, 
1111 E Street, N.W., Washington 4, D.C. 


Dr. Arthur A. Cliff. 


Victor A. Howard, Acting Chairman, Police and Firemen 
ment Relief Board. 


Chester Gray, Corporation Counsel. 
George R. Walldrodt, Deputy Chief, Police Department. 
* * * 
PROCEEDINGS 

COMMISSIONER McLAUGHLIN: Will you give us a statement of 
the uncontroverted facts and the basis of this matter, and then we will 
move. 

MR. HOWARD: This is an appeal by Mr. Kenneth B. Crawford, a 


police officer, Metropolitan Police Department, whose case for retire- 
ment was heard by the Retirement Board on the 4th of June 1959. 
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Without reading the opinion and report of the Board of Police and 
Fire Surgeons, they found that he was physically disabled for performance 
of further duty, but expressed no opinion as to the origin. 

COMMISSIONER McLAUGHLIN: This is which board? 

M2. HOWARD: That is our Board of Police and Fire Surgeons that 
normally examines all policemen and firemen prior to retirement. 

In the report of that Board, it indicated that he had also been 
examined by consulting Doctors Rizzoli and Wise, both Neurosurgeons, 
and they concurred in the finding of the Board of Police and Fire Surgeons 
relative to his disability, which was that of low back strain. 

At that hearing, after the evidence was in, the Retirement Board 
unanimously found that his disability was not clearly the result of per- 
formance of duty and recommended and in fact ordered that he be retired 
with disability not the result of performance of duty. 


Subsequent to this finding and prior to Officer Crawford being 
retired, which would have been effective the 1st of July, he obtained an 


attorney and at the same time, or about that period, two Senators from 
Nebraska requested that he be afforded an opportunity to be heard again 
to present additional testimony. That retirement order was set aside and 
he was afforded'an opportunity to present new evidence. 

On the 20th of August 1959, the case was re-heard by the same 
board that heard him originally. 

In the meantime his attorney had specifically requested that Dr. 
Harrell, a member of the Board of Police and Fire Surgeons, who had 
made the examination of Mr. Crawford, be present and be available for 
cross-examination. 

At that time, in addition to the examination by Mr. Heller, the 
attorney for Mr. Crawford, of Dr. Harrell, it was brought out on the 
basis of a hypothetical question that the injuries of which Officer Crawford 
was found to be suffering could have been the result of performance of 
duty. 

COMMISSIONER McLAUGHLIN: You call them "injuries"? You 


are not speaking of any traumatic evidence, are you, or evidence of trauma? 
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MR. HOWARD: It amounts to that, Mr. McLaughlin. In 1950 the 
evidence had developed the fact that Officer Crawford had had a/fall as a 
result of apprehending a recalcitrant individual, and subsequent to 
that time there had been recurring instances of difficulty with his back. 
COMMISSIONER McLAUGHLIN: Had he at that time brought it 
officially to the attention of our Board of Surgeons ? 
MR. HOWARD: Yes, sir; there were references in the medical 
report that revealed that fact. 
COMMISSIONER McLAUGHLIN: I imagine you will answer this, 
won't you? 
MR. HELLER: Yes, sir. 
MR. HOWARD: However, Deputy Chief Walldrodt at this hearing 
developed the fact that subsequent to this injury Officer Crawford per- 
formed outside work of a carpentering nature at various periods, up until 
the time of his application for finding of being disabled for further per- 
formance as a police officer. Again the Board found that there |was not 
conclusive evidence to support a finding of disability resulting from per- 
formance of duty in accord with the opinion of the Corporate Counsel, 
which was approved by this Board in the latter part of -- 
COMMISSIONER McLAUGHLIN: The Corporate Counsel does not 
say "conclusive evidence." 
MR. HOWARD: Substantial evidence. 
COMMISSIONER McLAUGHLIN: Do you think you are looking for 
conclusive evidence instead of substantial evidence ? 
MR. HOWARD: No, sir; that is a slip of the tongue, and I apologize. 
I would like to read the substance of that Corporation Counsel's 
opinion, if I may, to refresh your recollection: 

‘Whenever the Commission or its designated agent 
makes a finding based on substantial evidence that a mem- 
ber has been injured or has contracted a disease in the per- 
formance of duty which permanently disables him from the 


performance of duty, he may be retired pursuant to authority 


contained in Subsection G."' 
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Again: 

"Whenever the Commissioners or their designated agents 
make a finding based on substantial evidence that the member 
was injured or contracted a disease in the performance of duty, 
that such injury or disease was not sufficient to permanently 
disable him for the performance of duty, that after being 
restored to health he was returned to duty and thereafter in 
the further performance of duty the injury or disease originally 
contracted in the performance of duty was aggravated by such 
further performance of duty so as at that time to permanently 
disable him for further performance of duty, then Commis- 
sioners or their designated agents may, on the basis of the 
above findings, retire such member pursuant to authority con- 
tained in Subsection G." 


As a result of the evidence and the findings in that re-hearing, the 
Board affirmed its earlier decision. I do want to bring this one point out: 
One member of the Board, Dr. Cliff, representative of the Health Officer, 
did find and in fact voted for disability incurred in the performance of 
duty of Officer Crawford. 

MR. HELLER: The testimony that was given at both of these hearims 
does not contain one iota of evidence that Officer Crawford was injured in 
other than the line of duty. He was specifically asked questions as to 


whether or not he had ever, either prior or since coming into the police 


service, been injured -- had an injury to his back other than while on duty. 


His answer was No. 
I submitted into evidence letters by two officers who were present 
or knew about an injury Officer Crawford received in December of 1952. 
They were read into the record, and I would like to call those two letters 
to your attention. This is Page 15 of the transcript of Mr. Howard: 
"The two letters that Mr. Heller has requested to be read 
into the record are as follows, and this is under the date of June 
24, 1959, addressed to Lieutenant Robert Richmond, acting 
Captain, Sixth Precinct: 


55 
"' Subject: Request by Private Kenneth B. Crawford 
Sixth Precinct, for report of my knowledge on circumstances 
surrounding an injury incurred by Private Crawford while 
maintaining an arrest in the 6200 block of Georgie Avenue, 


N.W., and any information on subsequent after effects of [this 


injury. 
"'On Friday, December 22, 1950, while on duty and working 
4:00 p.m. to midnight tour of duty, assigned to Number 7 foot 
beat, the adjoining foot beat Number 6 being patrolled by) Private 
Kenneth B. Crawford, I had occasion to talk with Private|Craw- 
ford at the station house after 12:00 midnight when checking off 
duty to the acting Sergeant, Corporal Rufus T. Nash. 
"It was at this time that I learned from Private Crawford 
that he had slipped on the icy sidewalk in front of 6210 Georgia 
Avenue, N.W., landing on his blackjack in his right hip pocket, 
injuring his right hip and back, while maintaining the arrest of 
Francis Ertter. 
'’ Due to the fact that Private Crawford and I worked in the 
same section for some time and also had adjoining foot heats, 
I am well acquainted with him. Ever since the time of this 
injury, Private Crawford has frequently complained to me of 
his back paining him and discomfort he suffered at different 
intervals as a result of this injury. Private Crawford and I 
often talked of Francis Ertter, as I also had an altercation 
with Ertter about six months after Private Crawford's trouble 
with him at 15th and Kennedy Streets, N.W.' 
"That is signed Frederick C. Sansfard, Sixth Precinct. 
"The next is dated June 24, 1959, addressed to Lieutenant 
Robert A. Richmond, acting Captain, Sixth Precinct: 
"Subject: 'Request by Private Kenneth B. Crawford, 
Sixth Precinct, for report of my knowledge on circumstances 
surrounding an injury incurred by Private Crawford while 
maintaining an arrest in the 6200 block of Georgia Avenue, 
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N.W., and any information on subsequent after effects of this 
injury. 

"? About 11:30 p.m., Friday, December 22nd, while on 
duty and working 4:00 p.m. to midnight tour of duty and 
assigned to Number 62 scout car with Private Lee McIntyre, 
I responded to the 6200 block of Georgia Avenue, N.W. On 
our arrival'I observed Private Kenneth B. Crawford standing 
on the sidewalk in front of 6210 Georgia Avenue, N.W., with a 
white male who had been placed under arrest by Private Craw- 
ford. 

"*T Jearned at this time of the difficulty encountered by 
Private Crawford in maintaining his arrest of this prisoner, 
both inside'the premises at 6210 Georgia Avenue and on the 
sidewalk in front of this address, and of the fact that while 
maintaining this arrest he had slipped or been pushed to 
the pavement, injuring his back. 

"tT worked in the same section with Private Crawford 
from this time until July 9, 1957, and was his partner in 
Scout Car 61 from February 27, 1953, to April 29, 1956, 
and I am familiar with statements made by him at frequent 
intervals concerning the pain and discomfort suffered by 
him due to this injury. 

"t A short time after being assigned to Scout 61 with 
Private Crawford, and observing his apparent discomfort 
while driving the scout car, I took it upon myself to do all 


of the driving during the time we worked together, believ- 


ing I could relieve him of some of his discomfort while driv- 
ing the car. I continued this practice until relieved of my 
assignment in the scout car.’ 

"This is signed William H. Reed, Private, Sixth 
Precinct." 
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Officer Crawford came to the Police Department in 1948 -- Sep- 
tember 16, 1948. At that time he had a physical examination by the 

Board of Police and Fire Surgeons. 

On Page 5 of the transcript this is Mr. Ulmstead's, Corporation 


Counsel, statement: 

"The Board of Surgeons must have passed him for 
appointment. That of necessity would be the case. They 
undoubtedly did pass him, because it is my understanding 
that they all must pass or they would not be appointed. 
Right, chief ? 

"Deputy Chief Walldrodt: That is correct." 

A year after that testimony is that Officer Crawford took the 
probationary examination and there was never any finding of anything 
wrong. He was passed. 

On Page 6 of the transcript, I ask Mr. Crawford: 

"Have you ever been hospitalized prior to your entrance 
in the Police Service ? 

"Answer: I had to have my tonsils out to come on the 
Police Force. 

"Question: Anything else ? 

"Answer: No, sir. 

"You complained on the occasion of December 1950 you 
had difficulty in making an arrest. Have you had occasion to 
check Number 6 Precinct and see if any reports were made 
concerning that arrest ? 

"Answer: Yes, sir." 
This had been read into the record and it was read into the record 

at Page 6: 

"Mr, Ulmstead: Are you referring to what Dr. Harrell 
read, this entry: 

‘December 22, injury while on duty, maintaining arrest 
of disorderly prisoner, tripped and fell to the pavement, 
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Treated at Police & Fire Clinic for contusion to the right 
hip. December 23, 1950. Dr. J. B. Harrell." " 


Mrs. Crawford was a witness and she had been married to Mr. 
Crawford from 1947 and had stated that she had known him for one year 
prior. Her testimony was that from the time she knew him up until 1950, 
insofar as she knew he had never had any difficulty with his back and had 
been in fine physical shape. 

Officer Crawford's testimony was that prior to engaging -- coming 
on to the Police Department he had been in the Merchant Marine and 
that part of his duty was as a fireman shoveling coal, which required 
strenuous use of his back; and that he had never had any difficulty. He 
also testified that -- 

COMMISSIONER McLAUGHLIN: Where is that ? 

Where was that ? 

MR. HELLER: In the Merchant Marine. 

COMMISSIONER McLAUGHLIN: You mean prior to his entry into 
the Police Department? 

MR. HELLER: Yes, sir. 

On page 6 I asked Mr. Crawford: 

"Prior to your entrance on the Police Force, had you 
had any difficulty with your back?" 

"Answer: No. 

"Question: Had you ever had occasion to be treated by 

a physician for any back trouble ? 

"Answer: No. 

"Question: Have you ever been hospitalized prior to 
your entrance in the Police Service? 

‘Answer: For tonsils." 

In between this first altercation in 1950 and 1953 the testimony 
was that he had trouble with his back but it was not sufficient to report 
to the Police Clinic. It was hurting him. His wife testified to that same 


proposition, that there were nights when she thought he ought not to have 
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reported to duty but that he went to duty anyway. At any rate, in 1953 
the record, Police & Fire Clinic, shows that he did take time off for his 
back. 
I asked him on page 7: 
"Did there come a time when it hurt you severely 


enough to report to the Clinic ? 


"Answer: Yes. 

"Question: Do you remember approximately when that 
was ? 

"Answer: I believe it was 1953. 

"Question: Do you remember who you spoke to at the 

Clinic ? 

"Answer: Dr. Harrell. 

"Question: Do you know approximately how much time 
you were off during that period? 

"Answer: About nine days." 

"Question: At that time were you not treated also, 
was not a cyst removed from your forehead? 

"Answer: Yes." 

COMMISSIONER McLAUGHLIN: We will review the evidence. I 
don't want to cut you off from any reference to it, but we will look at the 
testimony. 

MR. HELLER: I asked Dr. Harrell a specific question based on 
all the evidence that was in the record. I would like to repeat that 
question and Dr. Harrell's answer. 

On page 17 of the transcript: 

"Question: Dr. Harrell, the facts that have been submitted 
and the evidence at this point would indicate that Officer) Craw- 
ford up until December of 1950 never had any back trouble, had 
never had any occasion to seek medical treatment for his back. 

He was able to, he even worked as a fireman shoveling coal 

prior to his entry into the Police Service. On December 22, 

1950, while maintaining arrest, he was thrown to the ground. 
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And in May of 1953, among other reasons for visiting the 
Clinic, he was there for back strain. In 1955, while main- 
taining --" 
COMMISSIONER McLAUGHLIN: The record shows that ? 
MR. HELLER: Yes, sir. This question was based on things that 
had been testified to and Clinic records: 

"In 1955 while maintaining arrest he received contusions 
of the chest which were severe enough for him to be off from 
work for days. 

"In November 1956, he saw Dr. Dean, and notation was 
made on the record 'recurrent back pain, old injury at work.' 

‘In November of 1953 he complained to you of his back 
and you sent him for x-rays which came back negative. 

‘In February of 1957 he saw you and the notation was 
"recurring back strain.' 

"In September of 1957 he saw you and he was off work 
ten days and the notation was made 'Low back strain.' 

"In December of 1957 he was off 12 days for recurring 
back strain after seeing you. 

"In June of 1958 he was off for 12 days for recurring 
lumbar strain after seeing you. 

"In October 1958 he saw you. He was off 15 days with 
back strain. 

"At the end of October 1958, he had nine more days for 
lumbosacral strain. 

"November 1958, recurring lumbo back sacral strain. 

"On May 14, 1959, the notation is 'Retired, chronic 
lumbosacral strain." 

" "Dr, Harrell, from your knowledge of Mr. Crawford's 
case, from the reports that you have received from Dr. Riz- 
zoli, from the reports that you have received from Dr. Wise, 
do you have an opinion with reasonable medical certainty as 


to whether or not this injury was incurred in the line of duty, 
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noting also that there is a complete absence of injury from 
any other source ?" 

"Answer: That is a complicated question." 

"Mr. Heller: I agree with that. 

"Answer: There is no question that he sustained the 
injury, and this sequence of events occurred as I have written 
in the retirement record. Does that answer your question.” 

I said, "Would you have an opinion that it did not occur 
in the line of duty ? 

His answer, "No, I have so written in my letter. Private 
Crawford states that about eight years ago -- I should change 
that because there was an incident that while on duty he fell 
and hurt his back. Since that time he has had episodes of 
acute low back pain. 

"Question: I don't want to answer the question for you. 
Is it your opinion that his present ailment, with the diagnosis 


of chronic lumbosacral strain, is a result of an injury received 
on duty ? 


"Answer: Let me put it this way: The sequence of events 
is indisputable, and I think it entirely possible. 
"Question: Would you say probable ? 
"Answer: I won't vacillate between possible and probable." 
Then there was some discussion as to whether or not he) should 
give his opinion. I pointed out to Dr. Harrell on page 18, that the 
Federal Employees’ Compensation Act requires a doctor, among other 
things, to pass his judgment as to whether or not a disability is associated 
with the line of duty. 
COMMISSIONER McLAUGHLIN: Is there any objective, anything 
more than subjective evidence of this pain in the back? 
MR. HELLER: No. The x-rays -- 
COMMISSIONER McLAUGHLIN: X-rays haven't shown it. 
MR. HELLER: They have been negative. 
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COMMISSIONER McLAUGHLIN: There has been no neurological 
operation or anything? 

MR. HELLER: No, no operations, Commissioner. However, Dr. 
Rizzoli, Dr. Wise, independent physicians agreed with Dr. Harrell, 
established that he is 50 percent disabled. I asked Dr. Harrell whether 
or not that meant that he could do half a days work as a Police Officer, 
and they explained to me that that was a veteran's rating and that it 
meant he was 2 hundred percent disabled insofar as police service is 

concerned. 

Finally I got Dr. Harrell to answer the question, and on page 19 
I asked him: 

‘In the absence of any other evidence of injury other 

than in line of duty, and with your knowledge of the injury 

that he claims to have, and that you believe that he does havel'-- 
because Dr. Harrell said that he believed this man was injured -- 

"--do you have an opinion as to whether it was incur- 

red in line of duty? 

"Answer: As I said, the sequence of events is indis- 
putable. It is very clear he was well, he was injured, he 

was sick. 

"Question: In your opinion it was in line of duty? 
"Answer: According to that definition, yes." 

Previously, insofar as the neurological findings, Dr. Harrell 
explained that. The gist of what Dr. Harrell did say was that he be- 
lieved, as he does with all of his patients when they tell him that they 
are in pain and if there are no objective findings, he believes that the 
pain is there. 

At page 18 my question was: 

"In a case where a physician examines a person and 
claims to have been injured in line of duty, the physician 


must submit a report" -- 


this is in reference to the Federal Employees' Compensation Act-- 
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"_-and part of the report is his medical opinion of 
the association between the disabilities claimed and the 
injuries alleged. What I am asking you to do is to give 
your opinion considering these facts. 

"Answer: It is easy when you have the x-rays. If 
the x-rays and clinical evidence and neurological evidence 
all point to some definite thing, that would be easy. But 
when the complaints are all purely subjective or conclusions 
or opinions, you have to base your judgment on the sequence 
of events. I always give the patient the benefit of the doubt 
if there is any question. Certainly in Mr. Crawford's case 
he seemed to be an honest person, and when he said he had 
pain I accepted that. Dr. Rizzoli's and Dr. Wise's opinions 
were almost the same as mine, although they couldn't find 
any definite neurological defect. It is quite possible, regard- 
less, I accept it, but I can't say scientifically that it is true.” 

I think Dr. Harrell -- I think the Board was looking for 
mathematical certainty. I didn't ask Dr. Harrell this, but medicine is 
not a mathematical thing. Doctors have to base their opinions|on what 

20 the patients tell them. As one doctor testified to, he stated that 
this was an advantage, the fact that a patient could tell him what was 


wrong, this was an advantage that he had over a Veterinarian. | In one 


way a doctor can discover or state what he thinks is wrong, is based 
on what the patient tells him happened. 
COMMISSIONER McLAUGHLIN: That is true, except the patient 
could have some personal interest in the results. 
MR. HELLER: I understand that. Mr. Howard stated that Officer 
Crawford applied for retirement. That is not the fact. The Board put 
him up for retirement. He has never formally applied for retirement. 
So that had he been the moving party in this matter, and if there was 
some evidence that he -- he was under oath when he testified; jhe does 
have an interest, certainly. That is why he is here trying to have the 
Board's decision reversed. But that is true of every case that comes 
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before a Court or Hearing Examiner. Parties are in Court, or before 


the Board, for some purpose. I suppose if there is a suspicion that 
there has been perjury emitted, that ought to be checked and established 
in some other way rather than reach a conclusion which is not based at 
all on the evidence. 

I think the sequence of events in this transcript, if believed, could 
only result in one conclusion, and that is that this injury, this disability, 
was incurred in line of duty. 

You, Mr. President, asked Mr. Howard was there any evidence of 
a traumatic nature. I have pointed out one occasion, in 1950, where 
there is a report where there was such a developed episode. And there 
is further testimony as to Officer Crawford in 1956, I believe, having 
been off work with contusions to the chest for quite a long time. Dr. 
Harrell stated at this hearing that the contusions were very severe, 
based on the length of time that Officer Crawford was off duty, and that 
that could have caused an independent injury to his back at that time, 
too. 

So that there are at least two episodes of a traumatic nature, both 
of which occurred in the line of duty, and a complete absence of any 
evidence at all that he was ever injured off duty or ever suffered pre- 
viously with a similar condition. 

I believe that the evidence that has been before you, I would like 
to call attention to the fact that Officer Crawford had applied for and 
received permission to do part-time work of a carpenteering nature 
off duty. He was specifically asked by me whether, in the course of 
this part-time work, he had ever injured himself. He stated, No. 

COMMISSIONER McLAUGHLIN: When was that part-time car- 
penter work? 

MR. HELLER: I believe he applied in 1954, page 19 of the 

transcript. This is June 28, 1955, he stated: 

"At the present time I am engaging in general repair 
work consisting of painting, carpentering and general repair 
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work, This work is not done for any contractor but is 
contracted for and the work done by myself. This work 
is done in my off-duty hours and in no way interferes with 
my police work. The work is not of a steady nature but 
it is done whenever I am able to obtain the work." 

I had asked him later, in connection with that, whether or not 
he had ever injured his back while doing that type work and his answer 
was ''No." 

COMMISSIONER McLAUGHLIN: We have exceeded our time by 
11 minutes now. Do you have anything further? 
MR. HELLER: Yes, I have several cases that I would like to 
call to the Commission's attention. The first one, just to get the 
language of the Court, it is a divorce action and annulment action, 
Stone against Stone, 78 United States Appeals D.C. 5, 136 Fed, 2nd, 
761, on page 8: 
"In this case there was positive testimony, uncontra- 


dicted and not inherently improbable. Neither a Jury, nor 
a Judge is at liberty to disregard such evidence. Where 


the testimony is all one way, and is not immaterial, irrele- 
vant, inconsistent, contradicted or discredited, such testi- 
mony cannot be disregarded or ignored by Judge or ml 
and if one or the other makes a finding which is contrary to 
such evidence, or which is not supported by it, an error 


? 


results for which the verdict or decision, if reviewable, must 
be set aside. To hold otherwise would vest triers of the facts 
in cases subject to review with authority to disregard the 
rules of evidence which safeguard the liberty and estate| of 
the citizen." 
The reason I -- 
COMMISSIONER McLAUGHLIN: You are not saying, though, that 
we shouldn't consider, or that the Board shouldn't consider the fact that 
this pain, the testimony of pain which is the real cause of this| whole 
proceeding and which is purely subjective, should not be considered as 
having any weight in the matter? You are not taking that position, are you? 
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MR. HELLER: I will take the position -- 

COMMISSIONER McLAUGHLIN: In other words when a person 
comes in before a Retiring Board and says "I have pain," that it is 
impossible to adduce testimony before the Board to the effect that the 
person has not got pain, and you are not trying by these cases you are 
citing to say that there is not an onus here on the plaintiff in effect to 
establish this to the satisfaction of the Board, are you? 

MR. HELLER: I think we are getting into the question of credibility. 

I think the way the law is presently written, if they don’t believe 
that he is injured sufficiently enough to retire, that they must put him 
back to duty and refuse to retire him, because under either section they 
must find that he!is totally disabled, unable to -- this is a definition 
under 4-521, Clause 2: 

"The term 'disabled' and 'disability’ means disabled 
for useful and efficient service in the grade or class of 
position last occupied by the member by reason of disease 


or injury, not due to vicious habits or intemperance as 
determined by the Board of Police & Fire Surgeons, or wil- 
ful misconduct on his part as determined by the Commis- 


sioners." 
So that if they don't believe the medical testimony, then they 
must refuse to retire him completely. But under the Code, both 4-526 -- 
COMMISSIONER McLAUGHLIN: Do you mean that the fact that he 
has this lumbar pain is accepted by both sides here, the Retirement 
Board itself is retiring him on the basis that he has the lumbar pain? 
I mean the Board of Surgeons is proposing this retirement on that basis. 
So the only question then is whether it was incurred in line of duty or 
not ? 
MR. HELLER: Yes. 
COMMISSIONER McLAUGHLIN: Is that right? 
MR. GRAY: The situation is, as I understand it, that the finding 
of disability is made by the Board of Surgeons and the relief -- 
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COMMISSIONER McLAUGHLIN: They must establish the fact 

that there is pain. 
MR. GRAY: Yes, sir, and the only question is whether itjoccurred 


on duty. 

MR. HELLER: I pointed out previously that there is no evidence 

to the contrary, and that I think is the importance of this Stone! against 

Stone. 
‘COMMISSIONER McLAUGHLIN: Could I ask the Corporation 
Counsel what the test there should be? Quite obviously we can't be 

following a person while he is performing carpenteering duty, and we 
can't follow him day and night to find out when he is injured. Do we 

have to accept his own testimony as to that ? 
VOICE: In the case here of accepting the Officer's testimony, 

since there is no question he was injured in 1950 and was so found by 

the Board of Surgeons, it seems to me -- I wouldn't want to express 

the opinion until I heard the basis on which the Retiring Board saw fit 

to find that he was not injured in line of duty. 

COMMISSIONER McLAUGHLIN: Did you make a finding on that? 

Or do you just say not in line of duty? 
MR. HOWARD: We try:to weigh the evidence if all the facts are 

in, and based on whatever it leads us to conclude, then the Board makes 
26 its collective finding. In this particular case I would like to call 

your attention to a subsequent question that I had addressed to Dr. Har- 


rell relative to this question in which he gave his opinion requested by 
Mr. Heller. 
COMMISSIONER McLAUGHLIN: We have read it. 
MR. HOWARD: The reason that question was directed to him was 
that he had been a very obviously reluctant dragon, to use the phrase, 
in answering the question expressing an opinion either for or against a 
finding or conclusion of performance of duty. That is why I phrased my 
question in such way that he said that there was a possibility, but he 
‘didn't go out and amplify it and say it was strong or probable, or anything 
of that sort. 
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COMMISSIONER McLAUGHLIN: Do you have some other cases 
to cite? 

MR. HELLER: Yes. There is some corroborating evidence on 
the question of law. The Police & Fire Board granted excess sick 
leave. The District of Columbia paid for Dr. Rizzoli's services and 
the services of George Washington Hospital. The Code only allows that 
when the Commissioners have decided that this is line of duty. Section 
4-25: 

"Whenever any member shall become temporarily 
disabled by injury or disease contracted in the performance 


of duty to such an extent as to require medical or surgical 


services other than such as can be rendered by the Com- 
27 missioner" -- 
which was done in this case -- 
't--or to require hospital treatment, the expense of such 
medical or surgical services or hospital treatment shall 
be paid by' the District of Columbia; but no such expense 
shall be paid except upon a certificate of the Commissioners 
setting forth the need of such services or treatment and the 
nature of the injury or disease which rendered the same 
necessary.” 

So that by paying these medical services the Commissioners 
have certified that this was line of duty. And the matter of excessive 
sick leave, in the case of Stanburger versus Mason, 75 United States 
Appeals, 105, at 124 Fed. 2nd 401, page 106, the Court of Appeals said: 

"The granting of sick leave and of pay while on such 

leave is governed by Section 9 of Chapter 38 of the Police 
Manual which contains the rules and regulations for the 
governing of the Police Department promulgated by the 
Commission, provides the Board of Surgeons, acting as 
such Board or members thereof, in their individual capacity 
as such members, shall determine and shall be the only 
judges as to what amount of sick leave, if any, shall be 


69 
granted to any members of the Force, provided, however) 
that in no case will sick time be allowed any member of the 
Force in excess of 30 days in any one calendar year except 
when the same is in direct consequence of an injury received 
or disease contracted in the actual performance of duty or in 
case of contagious diseases where quarantine becomes neces- 
sary, and then only after the surgeon or surgeons have stated 
the cause of such absence, certified to its legality, reco 
mended its allowance, and the same has been approved zi 
the Commissioners." 

So that where Officer Crawford was allowed excessive leave in 
1958, and I believe that another year, the Board of Surgeons have com- 
mitted themselves that this was a direct consequence of the injury received. 
Otherwise, if the determination had been made that this was injury not 
incurred in line of duty, Officer Crawford would have been required to 
pay for his medical bills with Dr. Rizzoli and Dr. Wise and he would 
have been on leave without pay instead of excessive sick leave pranted. 
COMMISSIONER WELLING: Were the prescribed administrative 
procedures followed at the time the excessive sick leave was allowed? 
MR. HELLER: That I presume, Mr. Commissioner, that|they were. 
I don't know that to be a fact. But the fact that the Police Regulations 
require certain things, and in effect we can assume that they have been 
followed in the case of the sick leave, and the Code specifically would 
disallow the Commissioners of the District of Columbia to pay for these 
unless it was line of duty. So that I think insofar as Dr. Harrell's 
answering of a hypothetical question or any other question in which he 
gives his opinion, he is in the same position of any other doctor. They 
dislike getting on a stand or getting any place and saying what might 
appear to be a mathematical certainty when they know that this /is just 
their opinion. The doctor did give his opinion that in his opinion it was, 
in view of the evidence, incurred in line of duty. 
COMMISSIONER McLAUGHLIN: Was he one of the independent 
doctors? 
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MR. HELLER: Dr. Harrell is on the Board of the Police & Fire 
Surgeons. 

COMMISSIONER McLAUGHLIN: Does anyone else have any 
further remarks? 

MR. HELLER: I have just one more case. This is Brody against 
Young, a detective who complained about being taken out of plain clothes, 
and he lost the case and rightly so. However, just the wording of the 
Court of Appeals'-- this is Brody against Young, 77 U.S. Appeals, D.C., 
169, 133 Fed. 2nd, 406, page 170: 

"We conclude, as District Court found, that the Police 
Tribunals had full jurisdiction of the case; that the specifica- 
tions were adequate, such; that there was ample evidence to 
support the Board's determination and the Commissioners' 
affirmation of it as well." 

The reason I bring a losing case to the Commission's atten- 
tion is the language of the Court, "that there was ample evidence to 
support the Board's determination." 

I say in this case there is no evidence, not an iota, not a scintilla. 
This was an arbitrary decision. It was based on nothing that is in the 


transcript at all.) In order for at least an argument that it could have 


been incurred not in the line of duty, which might put things in a dif- 
ferent light, there has to be some inkling of evidence that an injury was 
received not in line of duty. 

COMMISSIONER McLAUGHLIN: Do you have any comments? 

MR. GRAY: No, sir. 

MR. HOWARD: Mr. McLaughlin, in order to conserve the time 
of the Commissioners -- 

COMMISSIONER McLAUGHLIN: It is all gone, 200 percent. 

MR. HOWARD: We understand that. I want to say that the posi- 
tion of the majority of the Board will be to rely on the transcript of 
record. Unless Dr. Cliff or Deputy Chief Walldrodt have something 
to say, I think that will be the position of the Retirement Board. 
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COMMISSIONER McLAUGHLIN: You were on the Retirement 
Board, were you? | 

MR. WALLDRODT: Yes, sir. I think both sides of the igsue have 
been fully presented and I have no pertinent facts to add. 

31 COMMISSIONER McLAUGHLIN: How many members are there? 

MR. HOWARD: There are five. 

COMMISSIONER McLAUGHLIN: Doctor, you are the dissenting 
members ? | 

DR. CLIFF: Yes, sir, in this case. 

COMMISSIONER McLAUGHLIN: We will take it under advisement 

(Whereupon, at 11:27 a.m., the hearing in the above- 
entitled matter was adjourned.) 


[ Filed May 26, 1960] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
[SEAL] Executive Office 
* * 


* Washington 4, D. C. 


Board of Commissioners 
Robert E. McLaughlin 
President 
David B. Karrick 
A. C. Welling 
Brigadier General, U.S. 
Army 


May 23, 1960 


TO WHOM IT MAY CONCERN: 

I hereby certify that the attached is a true and correct copy of 
Commissioners' Order No. 60-173, approved by the Commissioners of 
the District of Columbia, sitting as a Board on February 1, 1960. 


/s/ B. M. Thornett, | 
Secretary, Board of Commis- 
sioners, D. C. 
[SEAL] 


EXHIBIT F 
Order No. 60-173 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
Executive Office 
[SEAL] Washington 4, D. C. 


x * Board of Commissioners 
* * * 


February 1, 1960 


SUBJECT: Disability Retirement 
Metropolitan Police Department 


Upon the hearing by the Board of Commissioners of the appeal of 
PRIVATE KENNETH B. CRAWFORD, Metropolitan Police Department, 
from the order of the Police and Firemen's Retirement and Relief 
Board, retiring said Kenneth B. Crawford from the Police Force for 
disability not incurred in performance of his duties as a policeman, 
effective August 31, 1959, and in consideration of the record on appeal 
in this case and the evidence at this hearing on appeal, it is, by the 
Board of Commissioners, 

ORDERED: 

That the said order of the Police and Firemen's Retirement and 
Relief Board retiring KENNETH B. CRAWFORD.as a member of the 
Metropolitan Police Department by reason of disability not incurred in 
the performance of his duties as a policeman, effective after August 31, 
1959, be and it is hereby AFFIRMED. 

By order of the Board of Commissioners, D. C. 


| /s/ B. M. Thornett, 
Secretary to the Board 
Official copy furnished: 
Acct. 
Disb. 
Budget 
Int. Audit 
Police 
Pvt. Kenneth B. Crawford 
Mr. F. L. Timmons 
Police & Firemen's Retire. & Relief Bd. 
Victor A. Howard, Acting Chairman 
499 Pa. Ave., N.W. 


Norman H. Heller 
* %* * 
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[ Filed May 31, 1960] 


PLAINTIFF'S OPPOSITION TO DEFENDANTS' MOTION |FOR 
SUMMARY JUDGMENT; PLAINTIFF'S CROSS-MOTION 
FOR SUMMARY JUDGMENT 


Plaintiff opposes defendants' motion for summary judgment; 
agrees that there is no genuine issue as to any material fact; affirma- 
tively states that plaintiff is entitled to judgment as a matter of law and 


by this cross-motion for summary judgment moves the Court to enter 


summary judgment in his favor. 

Plaintiff adopts Exhibits A, B, C, D, E, and F attached to defend- 
ants’ motion and has attached hereto and by reference incorporates 
herein the following Exhibits all of which are asked to be read as a 
part hereof: 

Exhibit G: Copies of bills and vouchers showing payment by the 
District of Columbia on behalf of the Metropolitan Police Department 
out of Compensation and Retirement Fund Expenses for medical serv- 
ices, treatment and medical equipment to plaintiff Kenneth B. Crawford 
as follows: 

1. R & G Orthopedic Appliances for Lumbosacral back support. 

. Central Dispensary & Emergency Hospital for hospital care. 
. Washington Hospital Center for hospital care. 
. R & G Orthopedic Appliances for Modified Bennett Back Brace. 
. George Washington University Hospital for Physical Therapy. 


. Dr. Charles S. Wise for consultation, examination and physical 
therapy. 

Exhibit H: Certification dated March 29, 1957, by the Board of 
Police and Fire Surgeons, approved by the Commissioners of the District 
of Columbia sitting as a Board, that the disease or injury of plaintiff 
Private Kenneth B. Crawford was sustained in the actual discharge of 
duty. The foregoing Exhibits were supplied to plaintiff's counsel by 
the defendants on plaintiff's motion to produce. 

Further, in compliance with Rule 9 (1), as amended February 5, 
1960, controverts some of the facts in defendants' memoranduin of 
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points and authorities, asserting in good faith that there are substantial 
omissions of facts which will be made part of plaintiff's memorandum of 
points and authorities in opposition to defendants’ motion and in support 


of plaintiff's cross-motion, attached hereto. 


/s/ Norman H. Heller 
Attorney for Plaintiff 
x * * 


[ Certificate of Service] 


EXHIBIT G 1 


R & G Orthopedic Appliances 


Braces, Belts, Arch Supports & Trusses 


sot To Government of the District of Columbia 
Board of Police and Fire Surgeons 
Washington, D. 0. 


February 18, 1957 pase 


Lom] 


Lumbosacral back support 


For: Mr. Kenneth Crawford 


Prescribed by: DrHawell 
Delivered: 2/13/57 


Public Voucfil for Purchases, and Services other tilPP 


a 
Ne mene ae -ee=— 
(Voucher prepared... Washington, D. C-, 4-12-57 


(Give pisce and date) ————— 


oeeenemwewecs sosescsqanaanenseesanenseasem =+ eeneennneneenenesessseneeee: 


——— sane J. J. KROHR, 
on end Retirement Fund Expenses,D.C:»1957 | _Disbwsing Ofte, 


District of Columbia, 
SxGambaRttae 


THE DISTRICT OF COLUMBIA, Dr, To_R.8md.G Orthopedic Appliances 0 | far wnat Paring On) 
(Payee) z . 


mn 6, De C. 


___.__. Payee's Acct. No. 


P.D. For services rendered Private 
17.3187 | Kenneth Crawford, Metropolitan 
-9-57~-| Police Department, as follows: 


February 13, 1957 . 


1 certify that the abyve bill is correct and junt: that peyment therefor has not been recei that all statut: 
uirerpents as to Americas joa aml labor standards, and® all comlitions of ! 


ory re- 
have complied with; and that State or 


purvhase applenble to the transact 
‘sales taxea are not included in the amounts billed. 


(Additional statements by Department, 
or Establishment, if deemed ecesmry) 


above articies 
contract 


eS atte ft HAPROL Ea 
of Dep or other responsible ) 
e., Chief Clerk, Met. Police, D.C. 


Sig ------ =~ 


Paid by Cipek NaH 


Whe je digned of receipted in the mame of pany 
which be sigua, must OPER. oe, recente’ ie En Doe Company, per John 
P-x00 


EXHIBIT G 2 


COMP, #20191 


Room No.216 _ Washington; D. C.,_De¢» 130 19-57 
- EMPLs: “METROPOLITAN POLICE DEPT. 


Te ie Cal Bary Ewen Hoa 


ea 
S Q 3 Motel Ct Charges Insurance P a ainehite 
spout oe 60 oe 
_ 6 days @ 16,50 wer.PoU 
Laboratory Examinationsm—Routine_  ---.- —_--__-___ 

ee bed Special___ 
Operating Room ......______ 
Trensfusions ————__. 
Recovery Room ._....__.._____ 
Drugs and Medications__._____ 


1018 = 13th Strest, Ne We over 
Washington 


9 Ve Ve 


one eet Public Voor for Purchases, and Serewces other Ma Personal 02°" -—-- 
e * Voucher pron’ _gabingtons DC. 25-88) 


DC. Lf ereertton Bae = — 
Appropriation: _-9989013..003...00...05..073. 


Ne, ee ee ee oe 


November 2, 1632 


Establishment) 


THE DISTRICT OF COLUMBIA, Dr, To.___ Centra) Disp snd_Emer Bomb... 


(Payee 
Address. Washington 6, D. Ce _ Payee's Acct. No. 
aarp Contract No. - Date _— Regi No, Date 
ARTICLES O& SERVICES: 
(Rater' deowripticn, Item Number of Contract or Generel Sup- 
iy Schedules, aad other information deumed necewery) 
% Disrowst Cath —.--— days 


13/581 |P.D. For services rendered Private 
117.3187 }Kemeth Crawford, Metropolitan 
-9-57 | Police Department, as fdllows: 


December 6, 1957 
to 
December 12, 1957 


; thet peyment therefor has not 
amlards, and all conditions 


‘eagned ox, receipted im the mame of = company or Sa name of the parson writing the eumpany of corporate Rema, ap well ae the capacity 10 
ne ie carpe Saas Balin Seuetacy,” or “Treouree,” oo te comm may DO 


EXHIBIT G 3 


INSURANCE COPY 
WASHINGTONGEIPSPITAL CENTER 15 THE AUTHORIZED 
AGENT FOR COLLECTION OF PROFESSIONAL FZES RENO 


| WASHINGTON HOSPITAL CENTER ERED GY THE FOLLOWING 


cam, @ROOVER, CHRISTIE A RATT 
110 taba Aap BORA’ oon MARTENS, WIMNEHIP, sO stkene ano 
WASHINGTON 1! 
i ¢ ORS GRUNER, BAGEANT. CROSB 
EMTHAL, MATTARG, PALMEG, RUSSELL AND BIT 
PHYSICAL MEDICINE~DR WENOER 
ELECTROENCEPHALOGRAM<DR. STEVENS 
BLECTROCARDIOLOGY 


STATEMENT 


fie | ATTEMOING PHYSICIAN MOSFITAI NO 


Parienr s CRAWFORD KENNETH B DRS B_ HARRELL... 2ad25 


Rama ano 32724 CONN Aye COMP. -——____.__ -- -—. —-—--— 
aceeesy SILVER SPRIN “MD 


EE a 


HOSPITAL ANO PROFERSIONAL MEDICAL SERVICES RAT OTALTA MOUNT EER 
OCECRIPTION BoLLane conve 


OOM AND SEFVICES 
OOM AND SERVICES 
ROOM AND SERVICES 


2 
a 
BY 


URINALYSIS 
GCOMP BLOOD 


TOLSEROL j 
DERMHA FRESH 


TRAC | 
BANDAGES 
\ 


; 
9 
a 
ba] 
| 
» 
‘| 
vit 
| 
p 
p 
\ 

' 


Less $4.60 per day 3 )days 


WASHINGTON HOSPITAL CENTER 


OF THE DISTRICT OF COL! 
VOUCHER FOR MISCELLANEOUS PAYMENTS 
(FOR USE pa WHERE: SPECIFIC FORM IS NOT PROVIDED) 
[SEE INSTRUCTIONS ON REVERSE SIDE] ONS O ERS [SEE INSTRUCTIONS ON REVERSE SIDE] 


“APPROPRIATION | omsect | AMOUNT FAD | ORDER OR MER NO. AUDIT: NO. 


- SEANE 
998/99013 $73.60 13/4828 — [Ezeans. coor] DATS_PATD 


Washinrton Hospital Center 12-23-68 


110 Irvine Strect, N. W. DISCOUNT TERMS: DATE OF ORDER: TAYEB'S ACCOUNT NO.: 
Washinrton 10, De Ceo 
| h-2=€7 


‘ADDITIONAL STATEMENTS BY DEPARTMENT IF NECESSARY: 


TEPRIMENT MBCPOPSLitan Police, D. C. 


For services rendered Pvt. Kenneth B. Crawfo 


9-25-58 127.3287 Metropolitan Police Department 
thru 


TOTAL -2.------------- | —S22e50 
(eo tastractions oa revurse side) a Differences: 


Za - F-S4 DNS 


PAYEE'S SIGNATURE (if required): 


(0) rare ol cuthorined parson (payee or Tepresnatativell 


EXHIBIT G 4 


REG Orthopedic Appliances, Inc. 


Braces, Belts, Arch Supports & Trusses 
SOLD TO Metropolitan Police- Department ke no 5456 
Bureau of Purchasing & Accounte 


Post Office Box 160 
Washington, D. 0. 


Modified Bennett Back Brace’ | $55.00 
Recommended by Dr. Wise / 

For: Kenneth Crawford 

Del: April 30, 1959 


Gee OF THE DISTRICT OF cons 
VOUCHER FOR MISCELLANEOUS PAYMENTS 


FOR OnE CS ON REVERSE SE] VIDED) 


AUDIT NO. 


£5938 


DATE PAID 


i JUN 30 1959 


DATE VOUCHER PREPARED: 


a 


ae ACCOUNT NO.: 


Articles or Services 


iP. D. For services rendered 
/ Metropoliten Police Department 


Kemeth Crawford 


PAYEES sian Gif required) : 


om reverse cide) 


@) ——_—— 


{Signature of authorized ‘person (payee of representative) 


a 
©) (Nile of representative of company} 


QQ ——— 


ate) 


EXHIBIT G 5 


STATEMENT 0.W.U. TRRP. Porm 307 
THE GEORGE WASHINGTON UNIVERSITY HOSPITAL. 


1 23n0 St. N.W.. WASHINGTON 7. D. C. 
6-18-59 
x AMOUNT Patio $___—_ 


Mr. Kemeth Crawford 


| 


Fiat | RETURN ani ono WITH YOUR REMITTANCE) 


—=-- wine eee cee ee ne ee enn ees eet eee 


Physical Therapy 


A 8, 10, 13, 15, 17, 20, 22, 2h, 28, 30.(10 @$6.09 per) $60 
May ly Bs 85 Tie 13, 152(6 $6.00 per)” 6 


Certified just and correct. Payment not received. 


Or Your 
Wk ess 
Credit "anager TLL 


THE GEORGE WASHINGTON UNIVERSITY HOSPITAL 
WASHINGTON 7, D. C. 


OF THE DISTRICT OF COL! 


VOUCHER FOR MISCELLANEOUS PAYMENTS 


(FOR USE aE INSTRUCTIONS ON REVERSE SIDE] WHERE SPECIFIC FORM 18 NOT PROVIDED) 


er KSEE STRUCTION OX EE er 


13/9182 De 
“ES 17 J0r0 


rge Washington 
sou 23rd rene Ne We 
Washington 7, D. C. 


Joseph D. Thornton 


Earl P, Hartman 
Earl P. 


JUL 2 = 7953 Chief Clerk 
Wate) ‘ 


Tite) 


EXHIBIT G 6 


CHARLES S$. WISE, M. D. 
901 23RD Staser, N. W. 
‘WASHINGTON 7. D. Cc. 

‘TELePvone: FE. 3-8000 EXT. 329 


r 


Police and Fire Clinic 
1018 13th Street N. W., 
Washington, D. C. 


Mr. Kenneth Crawford 


Bill rendered for consultation, 
examination, April &, 1959 
Follow up care and supervision 
of physical therapy. through May 
4, 1959 : 

Follow up visit ifay 13, 1959 


Yon Nex DC108 OF THE DISTRICT OF COL’ 
Preerribed by DGA 


Ascoting, Biviston VOUCHER FOR MISCELLANEOUS PAYMENTS 


(FOR 'USE GEE INSTRUCTIONS ON REVERSE SIDE] WHERE SPECIFIC FORM IS NOT PROVIDED) 


[APPROPRIATION rd a __ eS Oe ADDIT_NO. 


£2941 § 
998/99013 13/5229 De ee. 
Poe ee iY : 


DATE a 
pn ae 
a ee 


ADDITIONAL STATEMENTS BY eed Iv NECESSARY: 


' 
i De Amount : 
oaee ! 


For services rendered. 
litan Police Department 


ny Crevford / 


PAYEE'S SIGNATURE (if required) : 
fee instrections ou reveree side) 


rer TT 
(2), rae Of Guthorined parson (payee oF representative] 


6) —<—_—_$_—_—_—_—_—__——_—_———— 


{Title of representative of company) 


my 1 8 1953 
© _—— 


(Date) (Date) 


RECEIVED 


GOVERNMENT OF THE DISTRICT OF COLUMBIA —APR§ = 4957 
BOARD OF POLICE & FIRE SURGEONS (oat 

WASHINGTON, D. C. Gomm't McLaugh 

March 29, 1957 


MT fe 
case No LL-3/5 7 


TREATMENT OF INJURY OR DISEASE CONTRACTED IN DISCHARGE’ OF DUTY: 


The Board of Police and Fire Surgeons hereby recommends that expenses 


disease 
i : —_Private Senneth Crawford 00) 
in the treatment of the injury of t Crawford 
a member of the __Metropolitan Police Department which we 


certify was sustained in the actual discharge of duty, be paid from the appropri- 
ation for Policemen's and Firemen's Relief. 


1. Nature of injury or disease: 
Injury right hip. 


2. Cause of injury or disease (where, when and how, including relationship 


to discharge of duty): 

About 11:30 p.m., December 22, 1950 at 6210 Georgia Avemue N. W,, the 
officer tripped and fell while maintaining arrest of prisoner. The officer has suffered 
continually from above injury since 1950. 


3. Description of outside treatment or service that is required: 
Lumbosacral back support and/or other specialized services. 


4. Board unable to treat case for following reasons (cite specific| specialty 
or facility that is not available): 
Facility listed in No. 3 is not available at the Clinic. 


Members, Board of Police & Fire Surgeons 


(over) 


The foregoing certificate is approved and it is therefore recommended that the 
expenses of such services be paid from the Policemen's and Firemen's Relief, 
D.C., when certified for payment by the Board of Police and Fire Saree or 
two members thereof. : 


Agency Metropolitan Foliage, D- C. 


“ 


By: Yv 
Title: Deputy Chief of Polies 


APPROVED BY THE COMMISSIONERS OF THE DISTRICT OF COLUMBIA SIT- 
TING AS A BOARD: 


ommissioners 
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[ Filed May 31, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY GMENT; 
IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 


Plaintiff agrees with the facts and Code provisions set put on 
pages 1, 2, and 3 of defendants' memorandum. In addition to|the physical 
examination (Exhibits A 2, 4, C 4, 5) given plaintiff upon his appointment 
to duty on September 16, 1948, there was given a second physical exam- 
ination after his probationary year which plaintiff passed (Exhibit C 5). 
Plaintiff's testimony under oath before the Police and Firemen's Retire- 
ment and Relief Board was that prior to his entrance on the Police Force 
he had never had any difficulty with his back, nor had he ever been treated 
by a physician for any back trouble (Exhibit C 6). Plaintiff served in the 
Merchant Marine during World War II (Exhibit A 2) shoveling coal, and 
was able to do so without difficulty to his back (Exhibit C 10), In addi- 
tion to the incident on December 22, 1950, plaintiff described an alter- 
cation while on duty in October, 1955, where he received contusions to 
his chest (Exhibit C 8), reported off duty to the Police and Fire Clinic 
and was off duty for five days, which contusions were severe enough 
according to the testimony of Dr. J. B. Harrell, Board of Police and 
Fire Surgeons that it is conceivable that he aggravated the back condi- 
tion received in 1953 (sic) or that he could have received independent 
injuries to his back at that time (Exhibit C 13, 14). Plaintiff would like 
to bring to the attention of the Court that according to the Acting Chair- 
man of the Police and Firemen's Retirement and Relief Board, Mr. 
Victor A. Howard, Dr. J. Blaine Harrell, Board of Police and Fire 
Surgeons, "had been a reluctant witness] (Exhibit E 26), although he 
had been the Police Surgeon that treated and made recommendations 
concerning plaintiff's injuries on most occasions. It is true that plain- 
tiff attributes his back injury to the incident of December 22,/ 1950, and 
that he did not specifically report to the Police and Fire Clinic with 
complaints of back trouble until May 12, 1953, but he stated that his 
back hurt him off and on after that incident (Exhibit C 7), and his wife, 
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Mrs. Virginia M. Crawford, testified that although he did not take off 
from work between 1950 and 1953, there were occasions when she could 
tell that he was having difficulty with his back (Exhibit C 11, 12). It is 
not unknown whether the sick leave from May 12, 1953, to May 26, 1953, 
was for the removal of the cyst or for back strain (Exhibit C 7, 8, 16, 
17, 23), plaintiff having testified that the primary reason for the time 


off was his back, x-rays were taken of the area which would not have 
been ordered unless he had been complaining of low back pain. Plain- 
tiff does not argue with the statement that he engaged in outside em- 


ployment with the permission of the Police Department but adds the 
fact that he never strained or injured his back while doing part time 
work (Exhibit C 24). Plaintiff disagrees with the statement that the 
only medical testimony contained in the several transcripts of hearings 
relative to causation of back injury is that of Dr. J. B. Harrell who 
testified that there was a possibility that plaintiff's condition was serv- 
ice connected. Dr. Harrell testified "with reasonable medical certainty” 
that in his opinion the injury was incurred in the line of duty, that the 
sequence of events is indisputable; that plaintiff was well, he was injured, 
he was sick, that he had written in his letter (Exhibit A 1) that plaintiff 
fell and hurt his back while on duty and that since that time he has had 
episodes of acute low back pain (Exhibit C 17, 18, Exhibit E 16, 18). 
Further, Dr. Benjamin Dean noted on the records of the Police and Fire 
Clinic on November 7, 1956, "Recurrent back pain, old injury at work." 
(Exhibit C 14). On March 29, 1957, Dr. J. B. Harrell and Dr. John A. 
Reed, members of the Board of Police and Fire Surgeons recommended 
that the expenses in the treatment of the injury or disease of Private 
Kenneth Crawford be paid from the appropriations for Policemen's and 
Firemen's Relief, certifying that said injury or disease was sustained 
in the actual discharge of duty, having been caused "About 11:30 p.m., 
December 22, 1950 at 6210 Georgia Avenue, N.W., the officer tripped 
and fell while maintaining arrest of prisoner. The officer has suffered 
continually from above injury since 1950." (Exhibit H). Additional 
medical evidence is contained in the fact that in 1957 and 1958 plaintiff 
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was granted excessive sick leave (Exhibit C 20). Section 9 of Chapter 
38 of the Police Manual which contains the rules and regulations for 
the governing of the Police Department provides: | 
"The board of surgeons, acting as such board, or me mbers 
thereof in their individual capacity as such members, shall 
determine and shall be the only judges as to what amount of 
sick leave, if any, shall be granted any member of the force: 
Provided however, That in no case will sick time be allowed 
any member of the force in excess of 30 days in any one cal- 
endar year, except when the same is in direct concn 


of injury received (or disease contracted) in the actual per- 


formance of duty, * * *". 
The excessive sick leave granted plaintiff in the years 1957, 1958, was 
all due to back ailments (Exhibit C 17) and under the regulations cited 
above, a member of the Board of Police and Fire Surgeons granted such 
excessive sick leave under the proviso of said regulation. | 

Based upon the foregoing facts which were all presented to the 
Police and Firemen's Retirement and Relief Board and the defendants, 
plaintiff indeed charges the defendants with arbitrary and capricious 
action. All of the foregoing plus plaintiff's personnel record, the fact 
that there was a complete absence of injury or disease not incurred in 
the line of duty (Exhibit E 30) and the fact that the only medical mem- 
ber of the Police and Firemen's Retirement and Relief Board, Dr. 
Arthur Cliff, dissented from the position of the majority of the Police 
and Firemen's Retirement and Relief Board, was before the defendants, 
who, in spite of the evidence and the law under which they are required 
to administer the affairs of the Police Department of the District of 
Columbia, affirmed a decision which was not based upon the evidence. 

Prior to amendment effective August 21, 1957, expenses for 
medical services other than could be rendered by the Board of Police 
and Fire Surgeons, was dealt with in Title 4, Section 506 of the D.C. 
Code (1951 Ed.), and the amendment is found in Title 4, Section 525 of 


the D. C. Code (1951 Ed. Supp. VIII). There is no substantial change, 
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but since some of the wording is different, and the period of time 
involved in this case extends past August 21, 1957, plaintiff will set 
out both sections. 
Section 4-508 (1951 Ed.) is as follows: 

"Whenever any member of the police department or the fire 
department of the District of Columbia shall become tem- 
porarily disabled by injury received or disease contracted 
in the actual discharge of his duty, to such an extent as to 
require medical or surgical services other than such as 
can be rendered by the Board of Police and Fire Surgeons 
of said District, or to require hospital treatment, the ex- 
penses of such medical or surgical services, or hospital 
treatment, shall be paid from the policemen and firemen's 
relief fund, District of Columbia, provided for in sections 
4-501, 4-503, 4-506 to 4-510, 4-512 to 4-514; but no such 
expense shall be paid except upon a certificate of the said 
Board of Police and Fire Surgeons, or two members thereof, 
setting forth the necessity for such services or treatment 
and the nature of the injury or disease which rendered the 
same necessary, and upon the approval of the said certifi- 
cate by the superintendent of the Metropolitan Police or the 
chief engineer of the fire department as the case may be, and 


the approval of the commissioners of the District of Colum- 
bia.” 
Section 4-525 (1951 Ed Supp. VII) is as follows: 

"Whenever any member shall become temporarily disabled 


by injury received or disease contracted in the performance 
of duty, to such an extent as to require medical or surgical 
services, other than such as can be rendered by the Com- 
missioners, or to require hospital treatment, the expense 

of such medical or surgical services, or hospital treatment, 
shall be paid by the District of Columbia; but no such expense 
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shall be paid except upon a certificate of the Commis- | 


sioners setting forth the necessity for such services or | 


treatment and the nature of the injury or disease which 
rendered the same necessary." 


Plaintiff asserts that the matters of excessive sick leave and 
payment for medical services were brought to the attention of the 
defendants Robert E. McLaughlin and Alvin C. Welling at the hearing 
of the appeal of this matter before the defendants and was available 
to and should have been read by the defendant David B. Karrick prior 
to his vote in the matter of the appeal (Exhibit E 26, 27, 28, 29). Ex- 
hibits G 1-6, being part of the records of the District of Columbia 
under the direction and control of the defendants are proof that under 
Section 4-506 and 4-525 set out above, that said defendants approved 
the certification of the Board of Police and Fire Surgeons that plain- 
tiffs injury or disease was received in the line of duty, or that they 
certified that the medical services became necessary because of 
injury received in the line of duty. It is apparent that Exhibits G 1-6 
admit of only two conclusions, to wit, (1) plaintiff's disability was 
incurred in the line of duty as certified by the Board of Police and Fire 
Surgeons and approved by the defendants on April 9, 1957 (Exhibit H) 
or (2) that defendants have consciously violated the provisions of the 
law as set out by Congress, there being no ambiguous language in the 
Code provisions which could lead to a different interpretation, If con- 
clusion (1) is correct, then, having certified that plaintiff's injury was 
incurred in the line of duty, at least for the period from February 18, 
1957 when defendants authorized a lumbosacral back support, through 
June 30, 1959, when the defendants authorized payment to Dr.| Charles 
S. Wise for physical therapy, it is clear that defendants were arbitrary 
and capricious on February 1, 1960, when they affirmed the order of 
the Police and Firemen's Retirement and Relief Board, and plaintiff 
is entitled to the relief prayed for in his complaint filed herein. 

Plaintiff disagrees with defendants statement that the record 
contains substantial evidence and demonstrates a rational basis for 
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the decision challenged. Defendants freely cited portions of Exhibits 
A, C, and E in attempting to justify defendants’ action, but does not 
state what page of Exhibits A, C, or E contains "Substantial evidence" 
and plaintiff alleges that the reason defendants have not cited such 
portions is that they are non-existent. On the contrary, as pointed out 
to the defendants (Exhibit E 30) there is no evidence, not an iota, not a 
scintilla of evidence of injury not incurred in line of duty. 

Defendants allege in their conclusion that plaintiff was given a full 
and fair hearing. There is no question that plaintiff was afforded oppor- 
tunity to present the facts, but it is evident that the evidence fell on deaf 
ears, or ears that did not want to hear. As pointed out to the defendants 
(Exhibit E 22, 23) the language of the Court in Stone v. Stone, 78 U.S. 
App. D.C. 5, 136 F.2d 761, is particularly applicable here, the Court 
stating at page 8: 

In this case there was positive testimony, uncontradicted, 
and not inherently improbable. Neither a jury nor judge 


is at liberty to disregard such evidence. * * * where the 


testimony is all one way, and is not immaterial, irrelevant, 
improbable, inconsistent, contradicted, or discredited, such 
testimony cannot be disregarded or ignored by judge or jury, 
and if one or the other makes a finding which is contrary to 
such evidence, or which is not supported by it, an error re- 
sults, for which the verdict or decision, if reviewable, must 
be set aside. To hold otherwise would vest triers of the 
facts in cases subject to review with authority to disregard 
the rules of evidence which safeguard the liberty and estate 


of the citizen." 


Defendants raise the question of the power of the Court to disturb 
an administrative determination, even though from the facts the Court 
might reach a different conclusion. The Code provision under which 
plaintiff was retired by the defendants, Section 4-526, cited by defend- 
ants on page 3 of their memorandum states in part "and is found by the 


95 

Commissioners to have become disabled due to injury received or 
disease contracted other than in the performance of duty." Does this 
language give the Commissioners the power to find that plaintiff be- 
came disabled other than in the performance of duty without any evi- 
dence of such injury? Does the statute permit them to toss a coin in 
making their determination? This statute requires a finding, and plain- 
tiff says that a finding cannot be a correct one unless there is some 
evidence to sustain it. It is obvious from the record of the hearing 
before the defendants that on September 17, 1959, defendant Commis- 
sioner McLaughlin did not know what test to apply in making a finding 
in this matter. Exhibit E at page 25 the following testimony reveals 
the method used by the Retirement Board and the lack of a standard to 
be applied by the defendants in the use of the power of defendants under 
Section 4-510 of the D.C. Code (1951 Ed.) "to approve, disapprove, or 
modify such findings": 

Commissioner McLaughlin: Could I ask the Corporation Counsel 
what the test should be? Quite obviously we can't be following a person 
while he is performing carpentering duty, and we can't follow him day 
and night to find out when he is injured. Do we have to accept his own 


testimony as to that? (Emphasis added) 
Voice: In the case here of accepting the Officer's testimony, 
since there is no question he was injured in 1950 and was so found by 


the Board of Surgeons, it seems to me -- I wouldn't want to express 
the opinion until I heard the basis on which the Retiring Board saw fit 
to find that he was not injured in line of duty. 
Commissioner McLaughlin: Did you make a finding on that? Or 
do you just say not in line of duty? 
Mr. Howard: We try to weigh the evidence if all the facts are in, 
and based on whatever it leads us to conclude, then the Board makes its 
collective finding. 
Exhibit E at page 3 reveals the standard used by the Retirement 
Board. Mr. Howard stated ''At that hearing, after the evidence was in, 
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the Retirement Board unanimously found that his disability was not 
clearly (Emphasis added) the result of performance of duty and recom- 
mended and in fact ordered that he be retired with disability not the 
result of performance of duty." At that hearing refers to Exhibit A. 
Was plaintiff, under the Code required to show that his disability was 
clearly the result of performance of duty. If that was the test applied 
it was not a proper standard, but plaintiff says that Exhibit A reveals 
that even that strict test was met. In spite of the evidence the Retire- 
ment Board made a finding of disability not incurred in line of duty. 
Reading of Exhibit A indicates that there was not a hint of evidence 
upon which they could have based their decision. The second hearing 
afforded plaintiff, Exhibit C, brought forth no evidence of injury not 
incurred in the line of duty, and only strengthened plaintiff's proof by 
the addition of medical opinion by Dr. Harrell, Board of Police and 
Fire Surgeons, that in his opinion, with reasonable medical certainty 
the disability was the result of injury received by plaintiff in line of 


duty. However, Mr. Howard, spokesman for the Retirement Board 
stated in Exhibit E 5, 6, 7, the basis upon which the decision in the 
second hearing was based: 

Mr. Howard: However, Deputy Chief Wallrodt at this hearing 
developed the fact that subsequent to this injury Officer Crawford per- 


formed outside work of a carpentering nature at various periods, up 
until the time of his application for finding of being disabled for further 
performance as a police officer. Again the Board found that there was 
not conclusive evidence to support a finding of disability resulting from 
performance of duty in accord with the opinion of the Corporation 
Counsel, which was approved by this Board in the latter part of -- 

Commissioner McLaughlin: The Corporation Counsel does not 
say "conclusive evidence." 

Mr. Howard: Substantial evidence. 

Commissioner McLaughlin: Do you think you are looking for 


conclusive evidence instead of substantial evidence ? 
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Mr. Howard: No sir; that is a slip of the tongue, and I apologize. 


At this point Mr. Howard read into the record the Corporation 
Counsel's opinion which dealt with Section 4-527 of the Code and went 
on to state that in the end the Board affirmed its earlier decision. The 


earlier decision was retirement under Section 4-526. How the opinion 
of the Corporation Counsel as to Section 4-527 could be the basis of the 
Retirement Board's decision was not explained. Plaintiff further states 
that in dealing with Section 4-527 the opinion of the Corporation Counsel 
is erroneous. There is no language in Section 4-527 that implies that 
the Commissioners must make a finding based upon substantial evidence 
that the injury was in line of duty. Rather, reading Section 4-526 to- 
gether with 4-527, it is obvious that in order to retire plaintiff under 
Section 4-526 it was necessary for the Commissioners to make a find- 
ing based upon substantial evidence that the disability was no incurred 
in the line of duty. The findings, being based upon an improper standard 
and with no evidence upon which to make such a finding even under such 
a standard, are arbitrary and capricious on their face. 
It appears that the Retirement Board and the Commissioners in 
affirming their decision predicated the finding on the fact that plaintiff 
had performed outside work of a carpentering nature. He tes ified that 
he had never been injured while doing outside work (Exhibit ‘ 24). Of 
course Commissioner McLaughlin asked (Exhibit E 25) "Do we have to 
accept his own testimony as to that?" Plaintiff was under oath when he 
testified. Of course if none of the testimony is accepted then the full 
and fair hearing described by the defendants is only full. 
Mr. Howard stated to the Commissioners (Exhibit E 5) |that plain- 
tiff had applied for retirement. This is in error as pointed out (Exhibit 
E 20) plaintiff was told to report to the Retirement Board by the Board 
of Police and Fire Surgeons. 
It is apparent from all the evidence that the Retirement Board 
and the defendants reached their decisions upon their suspicions that 
plaintiff either was faking the extent of his injury or hiding an injury 
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that had occurred not in line of duty. If there is more than a suspicion 
defendants did not choose the proper remedy. If they acted on intuition 
then plaintiff must prevail in this action. 
Wherefore plaintiff prays the Court to deny defendants motion for 
summary judgment and grant plaintiff's cross-motion for summary 
judgment in his favor for the relief prayed in his complaint. 


| /s/ Norman H. Heller 
| Attorney for Plaintiff 


[ Filed June 2, 1960] 


DEFENDANTS’ OPPOSITION TO PLAINTIFF'S. MOTION 
FOR SUMMARY JUDGMENT 


The defendants hereby adopt their memorandum of points and 
authorities heretofore filed herein in support of their motion for sum- 
mary judgment as their memorandum of points and authorities in op- 


position to plaintiff's motion for summary judgment. 
| 


/s/ CHESTER H. GRAY 
Corporation Counsel, D.C. 


/s/ GEORGE C. UPDEGRAFF 
Assistant Corporation Counsel, D.C. 


/s/ JOHN A. EARNEST 
Assistant Corporation Counsel, D.C. 


/s/ WILLIAM F. PATTEN 
Assistant Corporation Counsel, D.C. 


Attorneys for Defendants 
District Building 
Washington 4, D. C. 


[ Certificate of Service] 
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[ Filed June 23, 1960] 


ORDER | 
This matter came on for hearing on defendants’ motion for sum- 


mary judgment and on plaintiff's cross-motion for summary judgment. 
Upon consideration of the respective motions, of the points and| authori- 
ties in support of and in opposition thereto, and of oral argument by 
counsel for all parties in open court, it is by the Court, this 23 iia of 
June, 1960, 

ORDERED: That the motion of the defendants Robert E. McLaughlin, 
David B. Karrick and Alvin C. Welling for summary judgment in their 
favor against the plaintiff be and the same is hereby granted and it is 
ordered that the complaint is hereby dismissed. | 

FURTHER ORDERED: That the plaintiff's cross-motion for 
summary judgment be and the same is hereby denied. 


/s/ Edward A. Tamm, 
JUDGE 


[ Certificate of Mailing] 


[ Postcard from Clerk's Office, United States District Court for the 
District of Columbia, postmarked June 19, 1960, signed by Harry M. 
Hull, Clerk, and addressed to Norman H. Heller]: 


Washington, June 20, 1960 
Dear Sir: 

In the case of Crawford v. McLaughlin et al CA 450-60 
please be advised that the motions taken under advisement 
by Judge Tamm were ruled on as follows: Motion for sum- 
mary judgment "Granted"; Cross-motion for summary 
judgment "Denied". 6/17/60. 
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[ Postcard from Clerk's Office, United States District Court for the 
District of Columbia, postmarked June 19, 1960, addressed to Nor- 
man H. Heller and signed by Harry M. Hull, Clerk]: 


Crawford ) 
(Plaintiff) 


) 
vee Civil Action No. 450-60 
) 


McLaughlin 
(Defendant) ) 


There was entered on the docket June 22, 1960 an order granting 
motion of deft. for summary judgt., etc. [Stamp: Judge Tamm] 


[ Filed July 5, 1960] 


NOTICE OF APPEAL 
Notice is hereby given this 5th day of July, 1960, that Kenneth B. 
Crawford hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 
23rd day of June, 1960 in favor of Robert E. McLaughlin, David B. 
Karrick and Alvin C. Welling against said Kenneth B. Crawford. 


/s/ Norman H. Heller 
Attorney for Plaintiff (Appellant) 


BRIEF FOR APPELLEES 


| ‘ : 
ET ETE a ‘ 


UNITED: STATES COURT OF APPEALS 
For:The District Of Columbia :Circuit, . 
“tee 9, 


pm 
— : of 
No. 15,923 Aig” Yo or moe ee 


KENNETH.B.. CRAWFORD, oe o 60 


v. mm 


‘ROBERT E. McLAUGHLIN, President, 
- FREDERICK J. .CLAREE, Member, 
and 
MARK SULLIVAN, JR., Member, 
BOARD OF COMMISSIONERS OF THE DISTRICT OF COLUMBIA, 


Appellees. 


I 
. 
i 


Apecat From A Judgement Of The United States District Court 
For The District Of Columbia 


CHESTER H. GRAY, 
. Corporation Counsel, D.C. 


- “MILTON D. KORMAN, 
Principal Assistant. 
‘Corporation Counsel, D. C. : 


HUBERT B. PAIR, 
Assistant Corporation 
Counsel, D.C. 


Attorneys for Appellees, 
District Building; 
Washington 4, D. C: 


STATEMENT OF QUESTION PRESENTED 


In the opinion of appellees, the question presented is: 
In the absence of any showing in the administrative record that 
appellant's disability was a consequence of any act within the line of offi- 
cial duty, did not the court below properly enter summary judgment for 


the appellees ? 


INDEX 
SUBJECT INDEX 
Statement of Question Presented .......... adeoccasesneassosseas 
Counter-Statement of the Case ......... . Mole 
Statutes Involved ...... . 
Summary of the Argument 


Argument: 


I The appellees acted within the scope of their authority 


when, after review of the administrative record) 
they refused to disturb the order retiring appel- 


lant for disability incurred other than in the per- 
formance of duty ...... 


There was no substantial evidence in the administra; 
tive record that appellant's disability was a 


consequence of any injury incurred in the line 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit | 


No. 15,923 


KENNETH B. CRAWFORD, Appellant, 
v. 
ROBERT E. McLAUGHLIN, President, 
FREDERICK J. CLARKE, Member, 
and 
MARK SULLIVAN, JR., Member, 
BOARD OF COMMISSIONERS OF THE DISTRICT OF COLUMBIA, 
Appellees. | 
| 


Appeal From A Judgement Of The United States District Court 
For The District Of Columbia | 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 
The action below was on a complaint by appellant for a mandatory 
injunction requiring appellees to (1) set aside their order (J. A. 72) affirm- 
ing an order of the Police and Firemen's Retirement and Relief Board re- 
tiring appellant for disability not incurred in the performance of his official 


duty as a member of the Metropolitan Police Department (J. A, 26, 50); 


and (2) order appellant retired '"* * * for disability incurred during the 


performance of duty * * *" (J. A. 4). Appellees, after answering the 
complaint (J. A. 13-14), moved for summary judgment (J. A. 15) and, 
after consideration thereof and the points and authorities in support of and 
in opposition thereto, the court made an order granting the motion (J. A. 99). 
This appeal is from that order (J. A. 100). 

Attached to appellees’ motion for summary judgment and incorporat- 
ed therein by reference were exhibits A, B, C, D, EandF (J. A. 15), 
from which the following appears: 

Appellant was, on September 16, 1948, appointed a member of the 


Metropolitan Police Department and thereafter served in that capacity until 


August 24, 1959 when, after proceedings prescribed by law (J. A. 21, 26), 2 


he was ordered retired because of disability not incurred in the perform- 
ance of his official duties (J. A. 26). 

Appellant thereupon retained counsel and, upon request, was 
granted a rehearing (J. A. 27-50). Appellant insisted at the rehearing 
that his disability was the result of an injury sustained on December 22, 
1950 while maintaining an arrest (J. A. 30). At the conclusion of the re- 


hearing appellant was again ordered retired because of disability not 


1 section 4-510, D. C. Code, 1951; and § 4-526, D. C. Code, 
1951, Supp. VHI. 


incurred in the performance of his official duties (J..A. 50). 

Appellant then appealed to appellees and, after a hearing which in- 
cluded an examination of the record of the prior proceedings (J.) A. 21-26, 
27-50), the order of the Police and Firemen's Retirement and Relief 
Board was affirmed (J. A. 72). 

It appears that on December 22, 1950 appellant, while performing 
his official duties, was injured and that an entry was made in his personnel 
record which reads: 

"* * * Injury while on duty maintaining arrest 
of a disorderly prisoner, tripped and fell to pave- 
ment. Treated at Police and Fire Clinic for con- 
tusion to right hip, December 23, 1950, Dr. J. B. 
Harrell. (J. A. 24, do) 


In this connection, appellant testified at the hearing and rehearing that he 


had, since the accident, suffered back pains which became progressively 


worse (J. A. 24, 25, 30, 31). 

Appellant did not, however, lose any time from his employment as 
a result of the injury sustained on December 22, 1950 (J. A. 33). From 
the time of his appointment in 1948 until May 1953 appellant was absent a 
total of seventeen days for such reasons as '* * * dental extractions, cold, 
edema, cold, cold, puritis ano, and cold. * * *"* (J. A. 37-38)! On May 
12, 1953 appellant went on sick leave and, during the nine days he was ab- 


sent, a cyst was removed from his forehead (J. A. 34, 35), a mole was 


removed from his groin (J. A. 38, 42, 49) and, on his complaint of a back 
strain, an X-ray was made of his back "* * * which turned out negative” 
(J. A. 22, 30). 

In 1955 appellant requested and obtained permission to engage in 
outside employment beyond the scope of his official duties as a police 
officer (J. A. 45, 46) and, thereafter during off-duty hours, appellant en- 


gaged in general repair work consisting of painting and carpentry (J. A. 46). 


Occasionally such work required the lifting of heavy timber (J. A. 47). 


Commencing in 1956 appellant, according to his personnel record 
and the records of the Board of Police and Fire Surgeons (J. A. 24, 37-39, 
43, 46, 47, 60), began taking an excessive amount of sick leave because of 
an alleged painful condition of his back. The condition complained of was 
not at any time disclosed by X-ray examination (J. A. 22, 30, 60). Appel- 
lant, although a frequent visitor to the clinic after 1956 (J. A. 60), did not 
advise any member ofthe Board of Police and Fire Surgeons that he was 
engaged in the off-duty employment of painting and carpentry work (J. A. 48). 

On June 2, 1959 appellant was examined by the Board of Police and 
Fire Surgeons and his! condition was diagnosed as "chronic lumbo-sacral 
strain" (J. A. 22, 29). Appellant was then directed to appear before the 
Police and Firemen's Retirement and Relief Board for consideration for 


retirement (J. A. 22), and he was thereafter ordered retired "* * * by 


reason of disability not incurred in the performance of his duties asa 


policeman, effective August 31, 1959 * * *" (J. A. 21, 50, 72). 
STATUTES INVOLVED 
Section 4-533, D. C. Code, 1951, Supp. VII: 


"The Commissioners shall consider all cases for 
the retirement of members and all applications for | 
annuities under sections 4-521 to 4-535. In each case 
of retirement of a member the Commissioners shall 
certify in writing the physical condition of the member 
for whom retirement is sought. The Commissioners 
shall give written notice to any member under con- 
sideration by them for retirement to appear before | 
them and to give evidence under oath. The proceed- 
ings before the Commissioners involving the retire- 
ment of any member, or any application for an annuity 
under sections 4-521 to 4-535, shall be reduced to | 
writing and shall show the date of appointment of such 
member, his age, his record in the service, and any 
other information which may be pertinent to the matter 
of such retirement or annuity. The Commissioners 
are authorized to administer oaths and affirmations, 
may require by subpena or otherwise the attendance 
and testimony of witnesses and the production of | 
documents at any designated place. * * * (Aug. 21,| 
1957, 71 Stat. 397, Pub. L. 85-157, § 3 (12m).)" 


Title I, District of Columbia Code, 1951, Supp. VIII - Administra- 
tion, Appendix. 
Reorganization Order No. 31 -- Police and Firemen's Retire- 


ment and Relief Board: 


Part I 


"Police and Firemen's Retirement and Reiief Board. -- 
(a) There is established in the Government of the District 
of Columbia, under the administrative supervision of the 
Director of General Administration a Police and Firemen's 
Retirement and Relief Board, * * * 


Part I 


“Purpose and Scope. -- The Police and Firemen's 
Retirement and Relief Board is established for the purpose 
of insuring that fair and equitable policies and practices are 
established and applied in connection with the retirement 


and the relief of members of the Police and Fire Depart- 
ments of the District of Columbia, * * * 


Part HI 


"Functions. -- The functions of the Police and Fire- 
men’s Retirement and Relief Board shall be to: 

(1) Consider all cases for the retirement and the 
relief of members of the Police and Fire Departments 
of the District of Columbia, * * * 

2) * * * 

Appeals for review by the Board of Commissioners 
from a decision made by the Police and Firemen's Re- 
tirement and Relief Board, must be made in writing to 
the Secretary, Board of Commissioners, D. C., not later 
than thirty (30) days from the date of mailing of such 
notice of the Board's decision to the last known address 
of the applicant. (As amended by order dated June 28, 
1955). * ** 


* * * 


Part IX 


"The Police and Firemen's Retirement and Relief 
Board established herein is hereby designated, as 
agent of the Commissioners, to make all findings of 


fact necessary in the determination of eligibility for 
retirement and survivor annuities pursuant to Public 
Law 85-157 [See Title 4, Chap. 5, D. C. Code, ], 
85th Congress, as approved August 21, 1957, and to 
take final action in such cases subject to provisions 
for review set forth in Reorganization Order No. 31, 
as amended. (Part IX added by order No. 57-1727, 
dated September 5, 1957)." 
SUMMARY OF THE ARGUMENT 
In approving the retirement of appellant because of disability in- 
curred other than in the performance of his official duties, appellees acted 
within the scope of their jurisdiction and authority. 
Because there was in the administrative record no substantial 
evidence that appellant's disability was a consequence of any injury incurred 
in the performance of duty, under no theory was he entitled to the manda- 
tory injunctive relief which he sought. 
ARGUMENT 


I 


The appellees acted within the scope of their authori 


formance of duty. 
The action of appellees, which appellant sought to control by a 


mandatory injunction, was an administrative determination and judgment 


made after procedures prescribed by law! (J. A. 21-26, 27-50, 51-72). 


The Board of Police and Fire Surgeons determined, after a long 
period of examination and treatment, that appellant was incapacitated for 
further duty as a police officer by reason of a "chronic lumbo-sacral 
strain” (J. A. 22, 29). Appellant was for this reason directed to appear 
before the Police and Firemen's Retirement and Relief Board for considera- 
tion for retirement (J. A. 22). 

The Retirement Board found, after a hearing (J. A. 21-26) and 
again after a rehearing (J. A. 27 -50), that appellant was '™* * * physically 
incapacitated for further duty by reason d disability not incurred in the 
performance of duty as a policeman * * *" and ordered him retired (J. A. 
26, 50). 

As provided for in Reorganization Order No. 31, Part III (2), supra, 
appellant appealed to the appellees. After review of the report of the ad- 
ministrative proceedings and findings, as required by § 4-510, D. C. Code, 
1951, appellees made an order approving the retirement of appellant for 


disability incurred other than in the performance of duty (J. A. 72). 


1». Cc. Code, 1951, Supp. VII, §§ 4-526, 4-533; Reorganization 
Order No. 31 -- Police and Firemen's Retirement and Relief Board, D. Cr 
Code, 1951, Supp. VIM, Title 1, Administration, page 48. 


Appellant does not challenge the administrative determination that 
he is physically incapacitated for further duty as a police officer. What 
appellant complains of is the determination that his disability was not in- 
curred in the performance of official duty. 

It is now so well settled as to hardly require the citation of authority 
that the judicial power will not be interposed, either by mandamus or in- 
junction, to direct or control the action of public officers in matters com- 
mitted by law to their jurisdiction. It is only in cases of an abuse of legal 
duty or where the duty to act is so clear as to admit of no reasonable doubt 
or where it is so plainly prescribed as to be equivalent to a positive com- 


mand that courts will intervene. The controlling principles were clearly 


spelled out by this Court in Hammond v. Hull, 76 U. S. App. D. C. 301, 


131 F.2d 23 (1942), where it was said: 


'™% * * (1) The writ should be used only when 
the duty of the officer to act is clearly established 
and plainly defined and the obligation to act is per- 
emptory. (2) The presumption of validity attends 
official action, and the burden of proof to the contrary 
is upon one who challenges the action. (3) Courts 
have no general supervisory powers over the executive 
branches or over their officers, which may be invoked 
by writ of mandamus. Interference of the courts with 
the performance of the ordinary duties of the executive 
departments of the government would be productive of 
nothing but mischief. * * *" [Footnotes omitted] 


See also: Hunter v. McLaughlin, 102 U. S. App. D. C. 293, 252 F.2d 857; 
Brunswick v. Elliott, 70 App. D. C. 45, 103 F.2d 746; Laughlin v. Cum~- 
mings, 70 App. D. C. 192, 105 F.2d 71; Proctor & Gamble Co. v. Coe, 
68 App. D. C. 246, 96'F.2d 518. In the absence, therefore, of a clear 
and convincing. showing to the contrary, it must be presumed that appellees 


properly discharged their official duties. 


0 


There was/no substantial evidence in the administra- 
tive record that appellant's disabi ity was a 
consequence of any injury incurred in the line 


Of duty duty. 


Appellant contends that appellees were arbitrary and capricious in 
refusing to set aside the order of the Police and Firemen's Retirement and 
Relief Board because,he says, there is undisputed evidence in the adminis- 
trative record that his disability was incurred in line of duty. 

As support for this contention appellant relies upon a statement 
made at the rehearing by Dr. J. B. Harrell, a member of the Board of 
Police and Fire Surgeons. The statement was to the effect that appellant's 
disability was incurred in line of duty and was made in answer to questions 
asked by appellant's counsel (J. A. 37, 43, 44). But if any significance is 


to be attached to the statement, it must be considered in its context. 


Dr. Harrell was called as a witness for appellant and, after a re- 


view of appellant's medical history subsequent to November 1953, the 


following transpired: 
"BY MR. HELLER: (J. A. 37) 


* * * * 


"Q, * * * Dr. Harrell, from you knowledge of 
Mr. Crawford's case, from the reports that you have 
received from Dr. Rizzoli, from the reports you have 
received from Dr. Wise, do you have an opinion eae 
reasonable medical certainty as to whether or not this 
injury was incurred in line of duty, noting also that 
there is a complete absence of any injury from any 
other source? A. That's a complicated question. 


"Q. I'll agree with that. A. There is no 
question that he sustained the injury and this seque 
of events occurred, as I have written in the retire: 
letter. Does that answer your question? 


"Q. Would you have an opinion that it did not 
occur in line of duty? A. No, Ihave so written it 
in my letter. ‘Private Crawford states that about 
eight years ago * * * while on duty he fell and hurt 
his back. Since that time he has had episodes of 
acute low back pain.’ 


"Q. ** * Is it your opinion that his present 
ailment, with a diagnosis of chronic lumbo-sacral 
strain, is a result of an injury received on duty? 
A. Let me put it this way. The sequence of events 
is undisputable, and I think it is entirely possible. 


"Q. Would you say probable? <A. I won't 
vacilate between possible and probable. 


* * * 


"Q. In a case where a physician examines a 
person who claims to have been injured in the line 
of duty the physician must submit a report, and part 
of the report is his medical opinion of the association 
between the disabilities claimed and the injury alleged. 
What I'm asking you to do is give your opinion, con- 


sidering just that. A. It's easy when you have x-rays-- 
if the x-rays and clinical evidence and neurological 
evidence all pointed to some definite thing, that would 

be easy. But when the complaints are all purely sub- 
jective or conclusions or opinions, you have to base 

= judgm ent on the sequence af events. I always give 


the patient the benefit of the doubt if there is any question. 
Certainly in Mr. Crawford's case he seemed to be an 
honest person and when he said he had pain I accepted 
that. Dr.’ Rizzoli's and Dr. Wise's opinions were 
almost the same as mine, although they couldn't find 

any definite neurological defect. It's quite possible, 


regardless. I accept it but I can't say scientifically 
that it’s true. 


"Q,. The whole purpose of this hearing is the 
determination of whether or not this is in line of duty-- 
that’s the main question that has to be decided. 


"MR, UMSTEAD: And that is the function of this 
Board to decide. 


"Q, Absolutely, but I believe if Dr. Harrell is 
able to give his opinion it will enable the Board to come 
to a just and proper decision. A. I accepted it. 


"Q, In the absence of any other evidence of in- 
jury other than in line of duty, and with your knowledge 
of the injury that he claims to have and that you believe 
that he does have, do you have an opinion as to whether 
it was incurred in the line of duty? A. AsI said, the 
sequence of events is indisputable. It's very clear; 
he was well, he was injured, he was sick. 


"Q. In your opinion it was in line of duty? 
A. According to that definition, yes. 


"Q. Ihave no other questions.'’ [Emphasis supplied] 


(J. A. 


43-45) 


Appellant's position appears to be that, because there is no evidence 


in the administrative record tending to establish affirmatively that his in- 


jury was incurred other than in the performance of his official duties, ap- 


pellees were required, on the authority of Stone v. Stone, 78 App. D. C. 


5, 136 F.2d 761, to accept the testimony of Dr. Harrell, quoted above, as 


controlling. 


It is true, of course, that, as a general rule, when testimony is all 


one way and is not immaterial, irrelevant, inconsistent or contradicted, 


neither a court nor an administrative agency is at liberty to disregard such 


evidence. Stone v. Stone, supra. But this general rule, whe 


n applied to 


the facts and circumstances here presented, is clearly not apposite. 


The substance of what appears from the record is that, 


in 1956, appellant made numerous complaints of a painful back 


commencing 


condition, 


and that, after examinations and medical treatment at the clinic of the Board 


of Police and Fire Surgeons and after other medical examinations and treat- 


ment, appellant was directed to appear before the Police and F 
tirement and Relief Board for consideration for retirement (J. 


29). 


iremen's Re- 


A. 22, 28- 


The Police and Firemen's Retirement and Relief Board thereupon 
conducted, on June 4, 1959, a hearing for the purpose of determining 


whether appellant should be retired because of disability and, if so, 


whether or not, for the purposes of §§ 4-526 and 4-527, D. C. Code, 1951, 


Supp. VII, such retirement should be for injuries incurred in the perform- 
ance of duty (J. A. 22-26). 

At the hearing and also at the rehearing, there was evidence that, 
on December 22, 1950, appellant, while in the performance of his duty, 
was injured and that an entry was made in his personnel record which 
reads: 

te * * t December 22, 1950. Injury while on duty 


maintaining arrest of a disorderly prisoner, tripped 
and fell to pavement. Treated at Police and Fire 


Clinic for contusion to right hip, December 23, 1950, 

Dr. J. B. Harrell.' * [Emphasis supplied] (J. A. 24) 
Appellant lost no time from his employment as a result of that injury. 
In fact, from the time of his appointment in 1948 until May 1953, appellant 
was absent on sick leave a total of only seventeen days, and at no time was 
any such absence attributed to “back strain" or other back condition 
(J. A. 37-38). 

Commencing on May 12, 1953 appellant was absent a total of nine 

days, during which time a cyst was removed from his forehead, a mole 


was removed from his groin and, on his complaint of a "back strain," 


an X-ray was made of his back '* * * which turned out negative. vs 

In 1955 appellant requested Departmental approval of his engage- 
ment in out-side employment consisting of general repair work, including 
painting and carpentry, in which, according to the statement he|submitted 
to the Police Department (J. A. 45-46), he was then, and, apparently, 
from the language used, he had for some time past, been engaged. 

Significantly enough, it was not until 1956 that appellant began to 
take an excessive amount of sick leave because of an alleged painful condi- 
tion of his back, a condition that apparently did not respond to treatment 
and which was not disclosed by X-ray examinations. At no time, however, 


during his frequent visits to the clinic, did appellant advise any member of 


the Board of Police and Fire Surgeons that he was engaged in the off-duty 


employment of painting and carpentry work (J. A. 48). 
From the foregoing it appears without any serious question that, 
aside from the testimony of Dr. Harrell (J. A. 43-45) quoted above, there 
is, in the record, no material evidence of any causal connection between 
the contusion to appellant's right hip sustained on December 22, 1950 and 
the "chronic lumbo-sacral strain": which in 1959 incapacitated him for 
further duty as a police officer. 
The administrative determination that appellant's disability was 


* * * due to injury received * * * other than in the performance of duty 


* * * was therefore compelled. See in this connection 7 Opinions of 


Attorneys General (1854-1856), pp. 150, 161-162, 165, cited with approval 


in Rhodes v. United States (8 Cir.), 79 F. 740, as an authoritative expres- 


sion on the subject here involved. Said the Attorney General: 


'%* * * In fine, the phrase ‘line of duty’ is an 
apt one, to denote that an act of duty performed 
must have relation of causation, mediate or immedi- 
ate, to the wound, the casualty, the injury, or the 
disease, producing disability or death. [pp. 161-162] 


* * * * 


'%* * * Was the cause of disability or death a 
cause within the line of duty or outside of it? Was 
that cause appertaining to, dependent upon, or other- 
wise necessarily and essentially connected with, 
duty within the line, or was it unappurtenant, independ- 
ent, and not of necessary and essential connection? 
That, in my judgment, is the true test-criterion of: 
the class of pension cases under consideration. [ p.162] 


* * * * 


"In the first place, causality is a question of fact, 
to be proved according to the ordinary rules of evidence 
and to the reasonable satisfaction of the inquiring and 
deciding mind. That mind is entitled to have the very 
facts before it, and is not bound to accept as final the 
opinions even of an expert. Such opinions are evidence, 
but neither conclusive nor exclusive proof. Every 
person of judicial training well knows that the opinions 
of medical or other scientific or practical experts often 
differ, and that they sometimes err in a body as if by 
some epidemic contagion. * * * In general, the 
opinions of an expert are of more or less weight and 
value, according to the person's constitution of mind, 


and the degree of completeness of the collection of 
pertinent facts on which his mind acts. But it may 
happen that the great body of the wisest and learnedest 
men of science shall be possessed by an erroneous 
opinion, while the true secret of nature is revealed 
to some discoverer, who, as yet, is unknown to 
the world, and is painstakingly struggling up into 
the sun-light of greatness and of fame. Ina word, 
no witness, whether expert or not, can rightfully 
Claim to have his opinion take the place of the facts 
and so to substitute his judgment for that of the Co 
missioner." |: Emphasis suppled 


Appellant contends finally that because appellees granted him exces- 
sive sick leave (J. A. 46) and, in authorizing payment for medical and 
hospital services, approved certifications by the Board of Police and Fire 
Surgeons that the injury or disability complained of was incurred in actual 
performance of duty (J. A. 75, 88), appellees should not be heard there- 


after to say that the disability was incurred other than in the performance 


of duty. But this contention is clearly without substance because ''* * * 


government is never bound by the unlawful or unauthorized action of its 
officers; nor is it estopped by the Acts of its agents in entering into an 

* * * arrangement to do or cause to be done what the law does not sanction 
or permit." Cummings v. Societe Suisse Pour Valeurs de Metaux, 66 App. 
D. C. 121, 123, 85 F.2d 287; Cummings v. Jensen, 66 App. D. C. 124, 
85 F.2d 290. In any event appellant could not have been mislead since 


there is no pretense that he changed his position in reliance upon any act 


of appellees in providing for his examination and treatment. 


The conclusion is, therefore, irresistible. that appellant has failed 


utterly to demonstrate error in entry of summary judgment for appellees. 


CONCLUSION 
In view of all the foregoing it is respectfully submitted that the 
judgement appealed from should be affirmed. 
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